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TeopeTMKo-MeTOAONOriUHI NpoGnemu
¢dopMyBaHHSA NMOHATTA «yCTaHOBYa BNAaga»

CrarTsi npucasHeHa BUSIBNEHHIO NpoBiem, siki CTOATb Ha 3aBaji 0 (POPMYBaHHS! EAMHOrO 3ara/lbHOBYKHUBAHOTO
MOHSATTA «yCTaHoBYa Bnafas. NpoaHaniaoBaHO BUTOKM hOPMyBaHHS BYEHHS MPO YCTaHOBYY BNagy i Horo
ocTaTo4He OhOPMIIEHHS! B K/IAaCHUHIH Teopil YCTaHOBYOI BaAu. 3BepTaETbCs yBara Ha BifiCYTHICTb YHichikoBaHOTO
BW3HAUEHHS MOHATTS «yCTaHOBYA B/laJa» B CyuacHiM IOpUAnYHIN nitepaTypi Ta Ha npoBeMy 3BY>KEHOrO CIPUMHATTS
SBULLA YCTaHOBYOI BNladu Yepe3 ii HeLOCKOHaIe 3aKOHOAABYE BU3HAUEHHS.

Kniouosi cnosa: Bnapa Hapogy, AeMOKpaTisi, KOHCTUTYLLiS,, HAPOLOBNAAAS, YCTaHOBYA BNaJA.

CraTbsi nocBsiLLieHa BbISIBNIEHUIO MPOB/IEM, MPENSTCTBYOLLME (HOPMUPOBAHHIO EAUHOTO MOHSITHS «y4pEnMTE/IbHAS
BNacTb». MpoaHa M3aHpOBaHbl UCTOKK (HOPMHUPOBAHMS YUEHHS OO YUPEAWTENBHOM BNIACTH U €r0 OKOHUATE/bHOE
OchopMIIEHHE B KIACCHIECKON TEOPHH YHpeauTesbHOM BriacTh. OBpaLLIaeTcs BHWMaHHE Ha OTCYTCTBUE YH(DHLIMPOBAHHOMO
OorpeesieHns MOHSTHS «yUPEMTENbHas BIIACTb B COBPEMEHHOM IOPHIMUECKOM JIMTEpATYpe 1 Ha MPOG/IEMY CY)KEHHOMO
BOCTPHSITUS! SIBNIEHIS YUPEAUTENBHON BNACTH BCIIEACTBME €€ HECOBEPLLEHHOTO 3aKOHOAATENBHOTO ONPEAE/eHHs.

KnioueBble cnoBa: Bnactb Hapoza, AEMOKPATHS, KOHCTUTYLMS, HAPOAOBNACTHE, YUPEANTENbHAS BNACTb.

The article is devoted to the identification of problems that interfere with the formation of a unified concept
of constituent power. Analyzed the origins of the doctrine of constituent power and its final registration in the
classical theory of constituent power. Attention is drawn to the absence of a uniform definition of the concept
of constituent power in modern legal literature and the problem of constricted perception phenomenon through
its constituent power imperfect legislative definition.
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AkryanbHicTb. CydyacHi Teopii neMoKparii, B OCHOBY SIKMX MOK/JIAAEHO ifelo HAPOAHOro
CyBEpEHITETY, BU3HAYAIOTb NEPLLUM i FONIOBHAM MOrO NPOSIBOM YCTaHOBYY BNagy Hapogy. Mpu
LbOMY, HE AMBNSYMCb Ha MOLUMPEHE BUKOPWUCTAHHS B CYYaCHMX AOCNIAXKEHHSX MOHATTSA
«YyCTaHOBYa B/lafia», WOro €AWHE 3araJlbHOCNPUUHATHE BU3HAUEHHS BiACYTHE. TakuM cTaH
peuyei CIPUUMHSIE LiNniA psag npobem He niuwwe B cpepi NPaBopo3yMiHHS, ane i, SIK IoriuHWI
Hacnifok, — B cdhepi npaBo3acTocyBaHHs. BiacyTHicTb UiTKoro BigMeXXyBaHHS yCTaHOBYOI Bif,
IHLIKMX Baf, HaNPUKNa[ 3aKOHOAABYOI aB0 KOHTPO/IbHOI CTBOPIOE MIArPYHTTS A5 3/I0BXMBAHHSA
opraHamu Biafi CBOiM CTaTycoM. 3arasibHOBIAOMUM NMPUKIAZOM B Ll cchepi € dhakT peanisauii
ycTaHoBYoi Bnagu Konctutyuiiium Cynom Ykpainu (Maetbes Ha yBasi PiweHnHs KCY Big 30
BepecHs 2010 p. Ne 20—pn /2010 wopo nosepHeHHs Ao KoHcTtutyuii Ykpaitu B ii nepBuHHikH
pepakuii Bia 28 uepeHs 1996 poky). CynepeunuBa npakThka BUpIlLEHHS KOHCTUTYUINHWM
Cypnom Ykpaitu cnpas, nog’a3aHux i3 npobneMoto 3aiiMcHeHHs ycTaHoBYOT Bnaau B YKpaiHi,
CBIlUMTb NPO HEAOCTATHIO TEOPETHUHY PO3POBKY 3a3HauyeHoi nNpobnemu, 30Kpema, LWoao
BWU3HAYEHHS NPUPOAM YCTAHOBYOI BNIaAH, PO3MEXYBAHHS MOHATTS YCTAHOBYO! B1aAM Ta NOHATTSA
3aKoHOLABYOI Blaau. MOHATTS yCTaHOBYOI BlaAW YAaCTO OTOTOXKHIOKOTb 3 JEMOKpPATIEID B3araJii.
He BMNagKoBo, L0 Yy NOHATTS YCTAHOBYOI BNafy aBTOPH BKIAAAIOTb Pi3HHUM 3MiCT.

AHani3 octaHHix gocnigxeHb. MpeacTaBHUKK Cy4acHO! BITUMIHAHO! IOPUINUUHOI JyMKH
UaCTO 3aCTOCOBYIOTb KaTeropito «ycTaHOBYa BAafa», HaroNoLLYouM Ha 0COBAMBOMY 3HAUEHHI
nepBiCHOI YCTAHOBYOI BNlafW HapoAy, 3a3Hauyatouu, Lo caMme Ug Biafa (Bnaga Hapoay) Moxe
pO3rnsfaTMcs SiK NPOoBigHa NMPABOBa KaTeropisl, K/OYOBE NOHSATTS CYYaCHOrO KOHCTUTYLiOHai3My
[1, c. 132; 2; 3, c. 286]. MNpu ubOMyY, aKTUBHE BMKOPUCTAHHS TEPMiHY «yCTaHOBYa BNaja»
30iMCHIOETbCS, SIK NPaBuo, 6e3 PO3KPUTTA 3MicTy camoro noHsTTs [4, c. 94; 5, c. 47—48, 351].
Ly>xe yacTo B topuaHUHiN NiTepaTypi TEPMiH «yCTaHOBYA BNlafla» OTOTOXHIOETHCS 3 TEPMIHOM
«Bflaia HapoAy», a OCTaHHIW 3aMiHIOETbCS TEPMIHOM «HapogoBiaaasy [6, c. 66; 7; 8; 9].

Y 38’A3Ky 3 UMM MeTOIO Li€i cTaTTi € BUABAEHHA npob/eM, AKi CToATb Ha 3aBafi A0
hopMyBaHHS €LMHOrO 3arafbHOBXHWBAHOrO MOHATTSA «yCTaHOBYA BNajay.

OcHOBHWM MaTepian. Beaxkaemo, WO NOYMHATM MPOLEC BWSAB/IEHHS 3a3HAUYEHHX
npobnem Tpeba 3 AOCNIIKEHHS NUTAHHA NPO (YOPMYBaHHS BUEHHS NPO YCTaHOBYY BNagy.

Mornsgu GinblIoCTi AOCNIAHUKIB NOB’A3YIOTb BUTOKK (DOPMYBaHHS BUEHHS NPO YCTAHOBYY
BNAgY i3 Pi3HUMU iICTOPUUHWUMM Nepiogami. BinbLuicTb 3 HUX 36ira€TbCs Ha TPbOX MOMK/MBHX
BapiaHTax: NepPLUKH BapiaHT NOB’A3YIOTb 3 NOSBOIO TEOPIT «CYCMiIbHOrO AOrOBOPY» Ha NouyaTtKy
Hogoro uacy (kiHeub XVI — nepiua nonosuna XVII ct.); apyruit — 3 aHrniicbkoto BypykyasHoto
pesontouieto XVII c1. (nepion Hoeoro uacy); TpeTii BapiaHT — 3 €NOXO00 3apPOAXKEHHS HOBUX
inek npo npaeo i pepxkasy (XVI ct. — ctonitrs Pecdhopmalii, L0 NOKNAN0 NOHATOK 3apPOKEHHIO
NPHUPOLHO-NPABOBKX TEOPIM Ta NPABOBMX BUEHD), SIKi 03HaMeHyBanu coboto possuTok Hoeoro
uacy. B pesynbrarti BuBueHHs nmpaup P. BpoyHa «A Booke which sheweth the life and
manners of all true Christians» (1582 p.), 0. laueka «[paBo cyyacHoi gemokpartii» (1913
p.), M. EnetiHa «YupegutenbHoe cobpaHue: nonuTMko—npasosas npupoga» (1998 p.) wopo
LOCNiAXKeHHs HUIMU NpoLeciB hopMyBaHHS AEMOKPATUUHKUX ife; Ta 3MICTy ifien femokparTii
BuKnageHux B npausax XK.-XK. Pycco «[po cycninbhuin gorosip, abo MpuHumunM nosituiHoro
npasa» (1762 p.); Dx. Jlokka «[Ba Tpaktath npo AepkaBHe npaeniHHa» (1690 p.); L.
MoHrteck’e; . I'pouis; O. FaminbToHa, [l. MegicoHa i k. Oxxes «Federalist» (1788 p.); JLA.
MpeBo-Mapanons «La France Nouvelle. 1869», — MoXkHa NpoCTeXMTH NpoLecH, Lo nepeyBaiu
0hOPM/IEHHIO BUEHHS PO YCTAHOBYY B/lafy B KJIACUUHY TEOPIIO SiKa OTpUMas1a CBOE 3aKpir/eHHs
y npaui E. XK. Cbereca «LLo Take Ttperiti ctan?» (1789 p.) [10].

Ak Bipomo, ifei aemMokparTii akTUBHO po3BuBanuca B npauax teopetukis XVIII ct. i
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3HaWWK BiLOOPaXKeHHs y TPbOX OCHOBHMX (hOpMax AEMOKpaTii: LBEeHLAPCbKiM,
aMepUKaHCbKIN | hpaHLy3bKiK.

lnes yctaHoBUOI BNaau Hapomy ik 3acoby obMeskeHHA npas 0COBUCTOCTI Bif AepyKaBHOT
BNafM, WO BWHWUKAA cepef ifnel aHrnidcbkoi pesoniouii Ta Oyna 3akpinneHa B KOHC-
TUTYLiMHWX JoroBopax KosoHicTiB B AMepuLi i neBenepamu B AHrnii, cTana oCcHOBOIO
BueHHs XK.-XK. Pycco i Habyna nofanblioro po3BUTKY | TEOPETUUHOIO OBFPYHTYBaHHSA B
aHrniicokoro dinocodpa Ix. Jlokka. MNpoposxytoun BuenHs k. Jlokka, L. MoHTeck’e
TaKOX HanosIAras, WO 30CEPEMKEHHS BNAAM B OGHWX PYKax € 3HULLEHHAM cBoboau. [ns
Toro, wob 3acHysatTu ceobony Ha BCi uyacH, Tpeba noginutu Bnagy. L. MonTeck’e nig-
TPUMYBaB KOHLIENLlO MOLINY BAaAW Ha TPH FiIk1, OfHaK, Ha BiAMiHY Bif CBOTO NonepeaHHKa,
3aMicTb TPETbOI MKW BNagu — defepasnbHoi BiH BU3Ha4YaB Bnagy CyLoBy.

O. laminbToH, [l. MegicoH i k. Iokei, aHanisytouun Teopito L. MoHTeck’e, TakoxK cTaBuu
NUTaHHs, 5K 3a0e3neYnuTH PO3NOAIN BNaAMW i AiMWAM BUCHOBKY, LLO TeOpis Noginy Bnaau
BUXOZMTb 3 NepBICHOI BNaiM — YCTAHOBYOI BNIafiM HAPOAY, SKa 3LiNCHIOETbCS B CYCMiNbCTBI
uepe3 LisNbHICTb TPbOX FiJIOK BNaAH, NPIOPUTET Hal SIKUMU MaE YCTaHOBYA Bafia Hapoay.

B nopanbluoMmy ifei ycTaHOBYO! BNaau 3HaMILAM CBOE BTINEHHSA | HaByau PO3BUTKY B
npausx mucautenis Kinus XVII — nouatky XIX crt., siki npononysanu 6arato HOBUX 3a-
cobiB 3axuUCTy npaB OCOBUCTOCTI (NapnaMeHTapHUI PeXXWM, KOHCTUTYLiMHA Ta agMiHi-
CTpaTWUBHA IOCTULIs, HE3aNeXHICTb cyay, pedepeHayM, 3aranbHe Bubopue npaso).
Jl. A. Mpeso-Mapagonb o6rpyHTyBaB NOSIBY HOBOrO THMY CydyacHoi feMokpartii —
napnameHTapHoi, npoobpa3om fKOi cnayrysana napiaMeHTapHa MoHapxisa AHrnii, a
BMXiAHUM NYHKTOM Oynu 3aranbHe BUBOpUe NPaBo | HAPOAHWI CyBEPEHITET.

BapTo 3BEpHYTH yBary, WO B OCHOBY BCiX TPbOX (hOPM AEMOKpPATIi NOKNALEHO NPUHLMN
HapOAHOro CyBepeHiTeTy, TOBTO NPaBUIO, 3a SKMM OCTATOUHE PILLEHHS 3 YCiX BaXKIUBUX
Lep>XaBHUX CMpaB HaNeXWTb HAPOAOBI.

Ha nigcragi BueHb LL.. MoHTeckbe i XK.-XK. Pycco Bigomuii gisu ®paHuyabkoi pesontouii
E. XK. Cbelec koHuUenTyanbHO cchopMy ioBaB TEOPIlO YCTaHOBUYOT BNaau i BnepLue BBiB Lier
TepMiH. Coi nornsgu EK. Coeliec BuknaB y npaui «Llo Take Tpertii ctan?» (1789 p.).

E. XK. Cbettec Bye NpubiuHUKOM NPUPOLHMX NPaB Nl0AMHH, CYCriIbHOrO [AOrOBOPY, HAPOAHOMO
CyBepeHiTeTy, 3aKOHy fIK BijOOpakeHHs 3arasibHoi BoNi Hapody. Bi BBakas, Wwo HapoaHa
BO/SA «3aBXKAW 3aKOHHa» | € [pKepenoM Byap-sKoro 3akoHy. Hapopn Moxke BupakaTH cBOIO
BOJIIO SIK «BEPXOBHUW 3aKoH». [lep»kaBa, CycnifbCTBO — «Cnpasa BiNbHOI 3rof1 MixX yciMa
moro uneHamuy. lig «Hapomom» E. XK. Cbeliec po3ymiB Hacamnepepn npeacTaBHUKIB TPETHOrO
CTaHy. |HTepecu nepLuMx JBOX CTaHiB BiH BBaXKaB CYTO NMPUBATHUMM, a iHTEPECH TPETbOro
CTaHy — 3araibHMMM, CYCMilbHUMHK. Moro NpakTMUHUM BHECKOM Y I0PUAMUHY JYMKY CTau
po3pobieHi HAM ifei OXOPOHHOIO ceHaTy SIK enemMeHTa KOHCTUTYWiMHOT tocTuuii [11].

Y cBoii Teopii yctaHouoi Bnagu E. XK. Cbeltec cchopmynioBaB Taki BUCHOBKH: «YcCTaHOBYA
Bflafla HaNeXuTb HapofoBi. BoHa Bifpi3HAETbCA 3a CBOEK CYTTIO Bif, yCTaHOBNEHOI
3aKoHoAaByoi Bnaau. Xoua v ycTaHoBua Bnafa 6esnocepefHbo He MOXe ByTH 3ailicHeHa
HapogoM. BiH gopyuae i1 0cobnmBUM ycTaHOBUMM 360paM — 3iOpaHHIO Haf3BUUYANHMX,
BubopHUx ad hoc, ans nesHOI MeTH, NpeacTaBHuKiB» [12, c. 4].

OcHoBHuUMK npuHuMnamu po3pobneHoi E. XK. Cbeltecom Teopii cTanu Taki:

1. Hapop mae yctaHoBuy Bnagy (pouvoir constituant), BigMiHHY Bifi CTBOPEHUX KOHC-
TUTYLi€EIO 3aKOHOABYOI, BUKOHABYOI i Cyf0BOI Bnag (pouvoirs constitums).

2. YcraHoBua Bnafja Hapody He noe’s3aHa i He Moxe OyTW nos’sizaHa Oyab-IKWMM
KOHCTUTYLIIMHUMK pamKaMu. Ha ue Hapopn mMae npupogHe npaso. Lium cyuacHa nemokparis
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nporosowye 6e3nepepsHe NPaBo Ha PEBOIOLIO.

3. YcraHoBua Bnaja mMoxe ByTv 3fiCHeHa fK HApOAOM, TaK i Hafi3BUYAMHUMM 3ac-
TYNHUKaMHK Hapogy.

4. Hapg3eruaiHi 3aCTynMHUKK Tak caMo Mano, K i caMm Hapogd, obMexeHi Byab-KUMH
LOPYYEHHAMM,

5. Ocobu, aKi 3aiMCHIOITb YCTaHOBYY BNaay, He NOBUHHI 3aliMaTHCs TiElo AifNbHICTIO,
slka AopydyeHa 3BMYaWHWM OpraHam Aep>kaBHOi Biagu. BoHW NMOBWHHI nulwe cTBOPUTH
KoHcTuTyLito [12, c. 4; 13, c. 37].

Buennsam E.)K. Cbereca byno 3aknageHo nocrynart, 3rigHo 3 skuM Byap-aka aepkasa
NOBWHHA MaTH CBOIO NMUCaHy KOHCTUTYLIt0. [TocTynoBe NolMpeHHs iaei NMcaHoT KOHCTUTYLT
NpHBENO JO TOrO, WO BCi Bi/IbHi KpaiHW CTasM iCHYBATH Nif PEXXMMOM NUCaHUX KOHCTUTYLIM.

Tak, 3acHoBaHa Ha ifesx Teopii YCTAaHOBYOI BlafW NpPaKTUKa MPUUHATTS MUCAHWUX
KOHCTHUTYLi} CTana 3BMYaiHOIO MPaKTUKOIO iCHYBaHHs Byfab-AKOI cyuacHoi fepxasu. A
3MicT Teopii ycTaHOBYOI Bflagu 3rofoM TpaHcopMyBaBscs B ii By3bke PO3yMiHHS, a caMe:
AK HEOOXIAHOCTI NPUMHATH KOHCTUTYLiIO AepXKaBW H OPOPMHUTH ii B NUCbMOBIH (hopMi.

3 yacoM y npoueci po3pobKH, NPUHHATTS abO BHECEHHS 3MiH [0 KOHCTUTYLiM 3 Me-
TOIO CMPOLLEHHS NPOLELYPH, CKOPOUYEHHS Yacy UM EKOHOMIi Aep>KaBHUX KOLWTIB HAPOA K
OCHOBHOTO i IPIOPUTETHOIO HOCIS YCTAHOBYOI BIaAM CTa/IM 3aMiHIOBaTH HOro HaA3BUYaHHUMU
npeacTaBHUKaMK — ycTaHoBUMMHK 36opamMu abo opraHoM 3akoHofas4oi Bnagu. | noctynoso
6inblicTb ocHOBHUX npuHuunie Teopii E.XK. Cbelieca 6ynu 3arybneni ta 3abyri, a 3micT
Teopii ycTaHOBYOI BNaAW CTasu 3BOAMTH A0 NPOLECY MPUMHATTA abo 3MiHW Bif iMeHi
Hapoay KOHCTUTYLIT AeprKaBH.

Cnig nigTpumatn BucHoBkM M.B. EneHiHa, skui KoHcTaTyBaB, wo npotsrom XIX cr.
€BOJIIOLiS IK TEOPETUUHUX YAB/IEHDb, TaK i MPAKTUKU KOHCTUTYLiIHHOI HOPMOTBOPYOCTI B
NUTaHHAX CTOCOBHO NPUPOAM YCTAHOBYOI BNaaM Bigbysanacs B O4HOMY HanpaMi — PO3BUTKY
NOHATTS KOHCTUTYLIT y chopmanbHoMy posymiHni [14, c. 38].

Bce Le npu3Beno fo Toro, Wo y Aep)kaBax 3 pO3BUHEHUMU [EMOKPATUYHUMU YCTaHO-
BamH, sik ctBepAxyBas E.E. MoHTOBWY, ycTaHOBYa Bnafa Hapody sK HOCiH nepBiCHOI CBOET
hyHKLiT — rapaHTii HapogHoT cBoboau cTae aenani Bce binbw HenoTpibHoto [15, c. 87-89].

Sk Hacnigok — npeAcTaBHMKKM Cy4acHO! HayKW BiLIWMLWAW Bif NEPBICHOrO PO3YMiHHSA
YCTaHOBYOI BAAM SIK BNaaM, LLO YTBOPIOE KOHCTUTYLO, Aike Byno 3anponoHosaHo y XVIII
CT. peBoJiOUiliHOI OypyKyasi€lo Ha NifCTaBi BYUEHHA NPO HApPOAHWM CyBepeHiTeT i
CnpUMManocs siKk HaMBaXKNMBILLA IOPUAUYHA FrapaHTis BEPXOBEHCTBA KOHCTUTYLT B CUCTEMI
mkepen OypykyasHoro npasa. Yepes ue Ha cborofHi B Niteparypi 3 KOHCTWUTYLiHHOrO
npasa HeMa€ €HOCTI AYMOK LLOLO BU3HAUYEHHS MOHATTA YCTaHOBYOI BNagu, a ocobmso ii
3MicTy i (hopM peanisauii; HaBnaku, B TEOPii CNOCTEPIraETbCs Pi3HOMaHITHICTb NiAXOAIB
[0 PO3yMiHHSA BKa3aHoro noHsaTTa [16].

3a Bu3HauyeHHsam B.M. LllanoBana, yctaHoBua Bnafja — Ue Bnafa, ska HaNexwTb
6e3nocepeaHbO HAPOAOBI Ta 3AIMCHIOETLCS YEPE3 NPUIHATTS CynpeManbHOro (HakBMLLOro
3a NPUPOLOLO, 3MICTOM i (DOPMOIO) NPABOBOIO aKTa 3 METOIO BU3HAYEHHS YMOB [€PXKaBHO-
NOMIITUYHOrO iCHYBaHHA CamMoro Hapopy. Takui akT hikCye (BCTaHOBMIOE) opraHisauito
[lep>KaBHOI BNajM, 30KpeMa «Nofinse» ii Ha OKPeMi FiNKM — 3aKOHOMaBYYy, BUKOHABYY i
cynosy. KoxHa 3 uMx «Bnag» € noxigHoto abo BCTAHOB/IEHOIO i NPUHLMMOBO BigMiIHHOK
Bif yctaHoyoi Bnagu [17].

M.O. Tenntok nos’s3ye yctaHoBuy Bragy 3 pedepeHayMoM, NPUUHATTAM Ta 3MiHOIO
KOHCTUTYLi, @ TaKoX 3ayBakye, LLO pPsL NOBHOBAaXKEHb YCTAHOBYOI BNaAM 3A4IMCHIOOTbL



212 MUTHA CINPABA N25(101)’2015, yactuHa 2

BepxoeHa Paga Ykpainu i Mpeanpent Ykpainu [18, c. 281, 286—287].

M.B. CaBuunH 3MicT ycTaHOBYOI BNaAW NOB’A3yE NULLE 3 YTBEPIXKEHHSAM KOHCTUTYLI, a
Takox ii nepernagom [19, c. 302—304].

O.l. FOwmk BUCNOBKB AYMKY, LLO YCTaHOBYA BNlafa B Cy4aCHOMY CYCiIbCTBI — OAMH i3
BUAIB CYCMiNIbHO-NONITUYHOT BNaau, nopsn 3 TaKUMM ii BUOAMM, K 3aKOHOLABYA, KOHT-
posbHa, CyAoBa BNaja ToWoO, sKi HaneXkaTb HApOAOBi Ta 3LIMCHIOIOTLCA HUM K EAMHA
Bnaga Hapogdy (Hapogosnaans) GesnocepefHbo Ta yepes OpraHu AepKaBHOI Bragu M
opraHu MicueBoro camoBpsigyBaHHs [20]. TakMM YMHOM, BUEHWH He NOB’A3YE MOHATTA
YCTaHOBYOI BNIafH1 i3 CAMHUM TiflbKM NPUAHATTAM KOHCTUTYL,I.

He Bupiwye npobnemy yHichikoBaHOrO BU3HAUEHHSA NOHATTA YCTAHOBYOI BAAAM i CyuacHa
eHUMKNoNeaUYHa topUandHa NiTepatypa YkpaiHu. 3okpemMa, HeMa€e BU3HAUEHHS TepMiHa
«yCTaHOBYa B/lafa» He nule y «Bennkomy eHuMKIONELUYHOMY IOPUAUYHOMY CTIOBHUKY»
(K. : «Bug-so “Opuanuna gymra”», 2007 p.), a 'y «lOpuanuHin eHurknonegii»; B ocTaHHii
[laHO /IULLIE 3HAYEHHs TePMIHIB «yCTaHOBUI 360pH» Ta «ycTaHoBYi 36opw B Pocii», a Takox
HaBefEHO 3HAYEHHS TEPMiHA «Teopis YCTAaHOBYOI BNagu».

Cnig TakoX 3BEpHYTH yBary, WO He OMBASAYKCH Ha Te, WO B KoHcTUTyLiT YKpaiHu He
BXXMBAETbCA TEPMiH «YCTaHOBYA BNafia», — BiH HE € «UYYXXMHHWM» HaLiOHa/IbHOMY KOHCTH-
TYuiiHOMYy 3aKkoHoAaBcTBY, 6O aKTMBHO BUKOPHUCTOBYETbCs B PiwenHax KCY, a nicns
npuiHaTTa 3akoHy YKpaitu «Mpo BceykpaiHcbkui pedeperaym» gig 06 nuctonaga 2012 p.
Ne 5475-VI cTaB opiLiiHO BU3HAHWM | BU3HAYeHUM Ha piBHI 3akoHy. 30KpeMa, BUXOASAUH 3
nonoxeHb n. 2 cT. 15 3aragyBaHoro 3akoHy, ycTaHOBYA B/laja — Lie Bnaja Hapomy fiK HoCis
CYBEpEHiTeTy i €AMHOro mxepena Bnagu B YKpaiHi peanizyBaTi CBOE BHUK/IOYHE NpaBo
BM3HAYaTW i 3MIHIOBATU KOHCTUTYLiIWHUK Nagd B YKpaiHi Wasxom npuiHatTs KoHctutyuii
YKkpaiHu. [o3UTUBHO OLjiHIOIOUI (haKT 3aKOHOAABYOrO BU3HAYEHHS YCTAHOBYOI BNafu Ciif
3BEPHYTH yBary i Ha TOM acnekT, WO NPaBo BU3HAUEHHS KOHCTUTYLIMHOrO Nnagy He obme-
YKYETbCS JIULLE NPUWHATTAM KOHCTUTYLIT fepiKaBH, Lie MOXJ/IMBO TAKOX LUISIXOM BHECEHHS
[0 Hei 3MiH. Buxopsuu 3 3akpinneHoro Ha piBHi 3a3HaueHOro 3akoHy BU3HAYEHHS YCTaHOBYOT
Bl — 3MICT ii NOHATTA 3BY>KyeTbcs. OKpiM TOro, B HayKOBIK JliTepatypi hopMamu peasnisauii
YCTaHOBYOI BIaiM TAKOX Ha3WBAIOTb y4aCTb HApOZLy Y (POPMyBaHHI OpraHis Bfaau B LepyKasi,
abo NpUNUHEHHI X NOBHOBAXKEHDb, YYaCTb B CydacHUX (hopMax peBOJIOLIM, K TO HANPUKIaL:
«pesontouii [igHocTi», «[omapaHuesii pesontouii», Towo. OTKe, 3aKOHOAaBUYE BU3HAYEHHS
ycTaHoBYOi Bnagu B 3akoHi Ykpainu «po BceykpaiHcbkuii pedpepeHsym» cnif ouiHATH ik
NPOrpecUBHUIA KPOK [0 YHidpiKawii NOHATIHHOro anapary npaBOBOi HAYKM, afe BiH He BUPILLYE
npobemMy PO3KPUTTS ICTUHHOI CYTHOCTI SIBMLLA YCTAHOBYOI BNIAAM B CYCMiNbCTBI.

BucHoBkM. [pouec hopMyBaHHA Ta PO3BUTKY TeOPpii i MOHATTS yCTaHOBYOI BNaju BH-
SIBUBCS [LOCUTb CYMNepeusIMBUM i HEOGHO3HAUHUM, BHAC/ILOK YOro LS Teopisl A0 HALIMX AHIB He
oTp1Mana MiLHOro hyHAaMeHTY, 3a/IMLLIAETLCS JOCUTb 3arlyTaHOo i HENepPEKOHIMBOLO, MICTUTb
6arato NPoBAEMHUX MUTaHb, O HE MalOTb HAYKOBOrO BMPILLEHHS, & CyyacHa IopuandHa Ha-
yKa JOCi HE 3aCTOCOBYE YHi(hikOBaHOTO PO3YMiHHS MOHATTS yCTaHOBYA Bnaga. Y pesynbrari
NPOBEJEHOr0 HaMW aHasli3y K/OUOBHX MOHATb KNacWuHOi Teopii ycTaHoBuoi Bnagu abo ii
CyyacHWx MoaudikaLii, nepLu 3a Bce, 3BepTac Ha cebe yBary Te, WO 3a TEPMIHAMM «yCTaHOBYA
Bnaja», «Bnafa Hapomy» abo «Hapofosnaaaa» akTHUHO CTOITb OAMH i TOW caMuit NpeaMer.
Biarak, npobnemoto HoMep oAWH ANs Teopii YCTAHOBYOI BAAAM € BU3HAYEHHS NPUPOAM Uil
B/IaJM SIK CYCNiNbHOTO (hEHOMEHY Ta BU3HAUEHHS AIMCHOro Cy6’eKTa yCTaHOBUOT BNlaau, Hacam-
nepe, B acneKTi NoHATTS “gaemokparii”. 1i HeBMpiLLEHICTb HEMUHYYe NPU3BOAMTH [0 3MilLlyBaHHS
YSB/IEHb MPO YCTAHOBYY | 3aKOHOAABYY B/IaJH, LLO HEraTUBHUM YUHOM MO3HAYAETHCA Ha MPaKTHL.
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IcTMHHE Ni3HaHHS Teopii yCTaHOBYOT BNlaau Ta BUPOD/IEHHs Ti HAyKOBOrO MOHSATTS, WO
Bigobpaxae 06’€KTUBHY ICTMHY, Ma€E PyXaTUCA Bif BUXIGHOrO YABNIEHHS NPO YCTaHOBUY
BNaAy Yepes OCArHeHHS 11 CYTHOCTI 4O BUSB/IEHHS L€ CYTHOCTI B KOHKPETHO-ICTOPUYHUX
yMOBax cydyacHoi YKpaiHu.
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