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YIK 343.21: 343.278

IPOBJIEMA 3MICTY IIO3BABJIEHHS ITPABA OBIMMATH IEBHI IOCAIHA
ABO 3AUMATUCHA ITIEBHOIO AIAJIBHICTIO

[usu 1.C., K.F0.H., TOLECHT

Incmumym ynpaeninnsa ma npasa
3anopizbk020 HAYIOHATLHO20 MEXHIYHO20 YHIBEepCUmMeny

VY cTaTTi HOCTIKYIOTECS IPOOIEeMHI MTaHHS BU3HAYCHHS 3MICTY TIOKapaHHs Y BUTJII 030aBICHHS MTpaBa

o0iiiMaTi TeBHI mocaan abo 3aiiMaTHCs TMEBHOK [iSUTBHICTIO 32 KPUMIHAJBHUM MPaBOM YKpaiHu.

ChopMyIp0BaHO HOT0 aBTOPCHKY AeiHIIiI0, PEAAKIII0 K0T MPONOHYEThes 3akpinuTh y ¢1.55 KK Ykpainu.
Knrouogi crnosa: nosbasnenns npasa, obitimamu nocaou, 3aumamucs OiIbHICMIO, 3MICI NOKAPAHHS, Cydich08a
OistbHiCmb, npoghecitina OisibHiCm®b.

Mlusa J.C. TIPOBJIEMA COJIEPXKAHUSA JIMIIEHUA TIPABA 3AHUMATH OIIPEJEJIEHHBIE
JIOJDKHOCTH WJIM 3AHUMATBCS OTIPEAEJTEHHOM JESTEJIBHOCTBIO / IHCTHTYT yIpaBIeHHs i
mpaBa 3almopokKCKOT0 HAIIMOHATBHOTO TEXHUYECKOTO YHUBEPCHTETA, Y KpanHa
B craThe uccrenyoTes mpoOIeMHbIe BOIIPOCHI OMPEIENICHHUsI COIepKaHuUsI HaKa3aHus B BHU/C JIMIICHNS [IpaBa
3aHUMATh OTPEICIEHHBIC JIODKHOCTH HITH 3aHUMATHCSI OTIPEICIEHHOM AEATEILHOCTBIO TI0 YTOJIOBHOMY MPaBy
VYxpaunsl. ChopMyaupoBaHa €ro aBTOpCKasi IeGUHHUIMSA, PEAAKIUI0 KOTOPOW TpemiaraeTcs 3aKpenuTh B
c1.55 VK Ykpaunsl.
Kniouesvle cnosa: nuwenue npasa, 3aHUMaAmb  OOANCHOCMU, 3AHUMAMBCS  OESIMENIbHOCMbIO, COOePICAHUE
HAKA3aHUS, CYHCEOHAS 0esimenbHOCMb, NPOPECCUOHATbHASL 0eamMeTbHOCHb.

Shyyan D.S. THE PROBLEM OF CONTENTS DISQUALIFICATION TO HOLD CERTAIN
POSITIONS OR ENGAGE IN CERTAIN ACTIVITIES / Institute of management and law Zaporizhzhya
national technical university, Ukraine

The article examines the issues determining the content sentence of deprivation of the right to occupy certain
positions or engage in certain activities under the criminal law of Ukraine. It will solve the maximum
individualization disqualification to hold certain positions or engage in certain activities, proper installation of
grounds, procedure and limits its application to identify those features of the purpose of this type of
punishment that should be considered by the court in its application.

Contents of punishment is a specific amount of restriction or deprivation (or combination), established to
convict. It is evaluated using qualitative and quantitative criteria. Qualitative describes a property inherent in
this type of punishment (deprivation of the right to occupy certain positions or engage in certain
disqualification activities). Quantitative indicator shows the amount of punishment inherent in a particular
punishment. As you know, every form of criminal punishment has a meaning, which affects some areas of the
legal status of a citizen who was subjected to condemnation. Obviously, between different types of
punishment are just qualitative differences.
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None of the terms of this kind of punishment is no indication of the legitimacy of occupation of certain
positions or ignition in certain activities, are deprived of the right to a court convicted. The term “termination
rights” best describes the content of the investigated kind of punishment because you can stop only those
rights which the person had legal. If it did not have sufficient privileges to stop it and nothing. The term
“deprivation” of rights to a broader, covering both the termination of the rights and deprivation of acquiring
such rights in the future. Therefore, we believe that it is inappropriate to deprive the right person in the future,
if such a right did not have in reality. Deprive that person of such rights is not possible; since there is no
major reason to sentencing in the form of deprivation of the right to occupy certain positions or engage in
certain activities — the crime of using his position or in connection with a particular activity.

Author formulates his definition, editorial which suggested fix in Article 55 of the Criminal Code of Ukraine:
“Deprivation of the right to occupy certain positions in the suspension is for a fixed term of a court of law
tenure in government and its apparatus, in local government and in positions of enterprises, institutions and
organizations regardless of ownership, if granted ex officio powers of individuals used for crime.

Deprivation of the right to engage in certain activities is stopping for a period determined by the court of law
to the business or profession, or other activity regulated by the relevant rules if its implementation is related
to the crime”.
Key words: denial of the right to hold an office, engage in activities, content penalties, service activities,
professional activities.

VY craTTi JOCHiKyeThCsl MpOOJeMHA BU3HAYCHHS 3MICTY IMOKapaHHA y BUAlI Mo30aBJEHHS IpaBa
o0iliMaTi TeBHI mocafu abo 3aiiMaTHCA TIEBHOKO TISUTBHICTIO (ami /Ui CKOPOYEHHS BUKIAJICHHS —
«1030aBIICHHS TIPaBa...»).

[i BupintenHs cnpusTHME MakCHUMaNbHil iHAMBimyamizalii «1030aBIeHHS MpaBa...», MPABUILHOMY
BCTAHOBJICHHIO TIJCTaB, MOPAAKY 1 MEX HOro 3acTOCYBaHHS, BHSBICHHIO THX OCOOJIMBOCTEH
NpU3HAYEHHS [IbOTO BUTy IOKAapaHHs, SKi HOBHHHI BPAaXOBYBATHCS CYZOM IPU HOTO 3aCTOCYBAHHI.

Y ropuauuHiii JiTeparypi TeBHa yBara TPHAUIAETbCS 3MICTY IBOTO BUAY TNokapaHHs. Ha
MoHorpadiyHOMy piBHI Iio mpobnemy nocmimkyBanu B.I1. Maxorkin (Mocksa, 1971 p.) [1],
B.L Trotrorin (XapkiB, 1975 p.) [2], H.B. Ky3neuenxko (MockBa, 1988 p.) [3], A.B. Jlyx6in
(Cepamnoscbk, 1988 p.) [4], H.A. CadapoB (Mocksa, 1988 p.) [5]. OnHax 11i po60oTH BHKOHaHI Ha 0a3i
KPUMIHAIBHOTO Ta KPHUMiHAJIBHO-BHKOHABUOTO 3aKOHOJABCTBA, IO BTPATWIO YWHHICTB. Jleski
acmeKkTH mporo murtaHHA posrisamaB y 2009 p. FO.A. [lomomapenko Ha piBHI MoHOrpadii «Bumsr
HaKa3aHWH M0 YTOJIOBHOMY TpaBy YKpauHbD [6]. Bignatoun Hanexxae poOoTaM 3a3HaYSHHX Ta 1HIINX
YYEHUX, CJIiJI BU3HATH, 1110 PIBEHb HAYKOBOT'O JOCIPKESHHS 3MICTY MOKapaHb BUIAETHCSA HEIOCTATHIM.
Y Teopii KpUMIHAIBHOTO MpaBa PO HHOT'O BUCIIOBJICHI CYNEPEeUSIMBI TOUKH 30pY, HE BPETYJIbOBAHE 1€
NHUTaHHS B 3aKOHO/IABCTBI, y 3B’SI3KY 3 IIMM CyJ0BAa MPAKTHKA 3a3HAE CEPHO3HUX TPYAHOLIB. A TOMY
BUHUKA€E HEOOXIIHICTh JOCIIUTH Ta MiJCYMyBaTH BUCJIOBIICHI TOUKU 30PY Ta 3allPONIOHYBATH BJIACHY
MO3HMILIFO IOJI0 3a3Ha4eHOT TPoOIeMHu.

Hinsmu  crarTi € BUpimieHHs NOpoOJeMHHX WHUTaHb BH3HAYEHHS 3MICTy IIOKapaHHA y BUJI
«11030aBJICHHS MIPaBa...».

Jns monermeHHst 3’sCyBaHHS 3MICTy «o030aBieHHS Mpasa...», po30epeMo Ha3By LBOTO BHAY
NOKapaHHsA 3a 3HAYEHHAM HOro TepMiHIB. 3a TIYMAayHUM CIOBHHKOM BOHHM O3HA4yalOTh TaKe:
«1030aBISATH» O3HAYa€ — 3a0MpaTH, BiIHIMATH IIOCh Y KOTO-HEOY/ b, 3JIMIIIATH KOT0-, II0-HEOYIh Oe3
YOroCh; «IPaBo» — OOYMOBJICHA TMEBHMMU OOCTaBHMHAMH ITiJICTABa, 3/IaTHICTh, MOXKJIMBICTh POOMTH,
YUHUTH M0-HEOY b, KOPUCTYBATHCS YUM-HEOY/Ib; «00iMaThy — mociiaTy, 3aiMaru (mocay # T. iH.);
«IEBHUI» — TOYHO HE BHU3HAYCHHH; SKHICh, «I10CaJa» — CIIy)KOOBE CTAHOBHIIE, IIOB’S3aHE 3
BUKOHAHHSIM TI€BHUX OOOB’S3KIB y sKiii-HEeOylb yCTaHOBI, Ha MJIPUEMCTBI U T.iH., MicIg;
«3aliMaTHCsD» — pOOUTH, 3/1IHCHIOBATH 110-HEOYTb; «IisUTBHICTEY) — 3aCTOCYBaHHS CBOET Mpalli 0 40Tro-
HeOy b [7].

3 MeTor0 O1MBII MOBHOTO 3’sCYBaHHs 3MICTy MOKapaHHS y BHJI «11030aBJICHHS IpaBa...», HEOOXiTHO
KJIACHU(IKyBaTH KPUMIHAIBHO-IPABOBI 3a00pOHHM, IO CKJIagalTh Tpu rpynu. [lepury rpymy
CTaHOBJIATH 3a00poHM 00iiMaTH TeBHI nocaau. Jlo apyroi rpymu 3a00poH BiIHOCITHCS 3a00pOHU Ha
3alHATTA NPOQECiHHOI MiSIBHICTIO, ¥ 10 TpeTboi — 3a00pOHM Ha 3alHATTA HenpodeciiiHOo
IisIbHICTIO. BusnaveHi kiacudikamidHi TIpynd I[bOTO BHAY IOKapaHHS XapaKTEePH3YHOThCS
JIOCTAaTHLOIO PI3HOMAHITHICTIO Nepe0adyBaHUX HUMHU 11030aBIICHb MPaB 1 B OUIBIIOCTI 3yMOBIIOIOTH
PI3HMI CTYIIHB KapallbHOTO BILIMBY Ha 3acymkenoro [3, 15].

3MiCT KPUMiHAIBHOTO MOKapaHHs CTAaHOBUTH KOHKPETHHUH 0Ocsr oOMexeHb abo mo30asieHs (abo ix
CYKYITHICTh), YCTAaHOBJIFOBAHUX /IS 3acykeHoro [8, 19]. BiH OI[iHIOEThCS 3a JOMTOMOIO0 SIKICHOTO i
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KiUTbKiCHOTO KpuTepiiB [9, 17]. SIkicHUN XapaKTepHu3y€e BIIACTHBICTh, IPUTAMAHHY CaMe ITbOMY BHUIY
MOKapaHHs: «030aBJICHHIO IpaBa..» — I1030aBJcHHS IpaBa oOOIMMaTH MeBHY Imocaay abo
no30aBiIeHHs] MpaBa 3aliMaTHCs MEBHOW AisUIbHICTIO. KinbKiCHMI MOKAa3HMK XapaKTepU3ye pO3Mip
KapH, BIACTHBUH KOHKPETHOMY MOKapaHHIO. SIK BiOMO, KOKEH BUJ KPUMiHAIBHOTO MMOKapaHHS Mae
CBilf 3MiCT, 10 BIUIMBA€ Ha MEBHY c(epy MpPaBOBOTO CTATyCy T'POMAJSHUHA, SIKUH MiITaBCS OCYyIy.
OdeBuaHO, 0 MK OKPEMHMH BHIAMH ITOKapaHHS € came sSKicHi BiamiaHOCTI [10, 145].

[Ipobnema BU3HAUYEHHS 3MICTYy MOKapaHHS Yy BUAI «1030aBJICHHS TpaBa...» y Teopil KpUMiHAIBHOTO
1paBa € JOCUTh JUCKYCIHHOIO. 3BEpHEMOCS 10 BUCIIOBJIEHHX TOYOK 30DY.

H.B. Ky3Heuenko BBaxae, mo «mo30aBlIeHHS MpaBa...» IMOJATaE y 3a00poHI 00iiMaTH KOHKPETHI
nocaau abo 3aiiMaThcs IMEBHUM BHAOM TpodeciiiHoi, 1HAMBiILyadbHOI TPYHAOBOI MisSUIBHOCTI 4K
nisueHicTIO HenpodeciiiHoto [3, 20]. IIpoTe TepMiH «KOHKpPETHI MOCagu» € AyXKe 3aralbHUM 1 He
PO3KpHBae CyTHOCTI ITi€i 3a00poHM 1 BUAIB IUX Mmocaj. TepMminn «mpodecioHambHa TiSUTBHICTE» Ta
«IHAMBioyanbHA TPYAOBa MiSUIBHICTE» € PI3HOPIIHUMH, IO BUIUISIIOTHCS 32 PI3SHUMH KPHUTEPisIMU.
Tepmin «mpodecioHansHa AisUTBHICTE» Ma€ BiAHOMIEHHS A0 mpodecii, a «iHIuBiAyaTbHa TPyI0Ba» —
1o ¢opMu 3IiiCHEHHS TIi€l misTbHOCTI. BUKinkae 3ayBakeHHS 1 TEpMiH «HempodeciifHa MisTbHICTEY,
OCKLUIBKH BiH € AyXe MUPOKAM 1 Pa3oM 3 TEPMiHOM «mpodeciiiHa MisTbHICTR) TaKOXK HE PO3KPUBAE
aHl CyTHOCTI TIpaBOBOi 3a00POHH, aHi BUIIB Ili€l TisSIIBHOCTI.

B.1. TroTiorin 3a3Hadae, M0 «ITO30aBIIEHHS MpaBa...» IOJATaE y MO30aBIIEHHI 3aCyKEHOTO HOTo
Ccy0’€KTHBHOTO TIpaBa Ha Ti MOCAJH, SKi BiH 00ifiMaB, a00 Ty MisIBHICTB, KOO 3aiiMaBCs Ha MOMEHT
BYMHEHHSI 3JI0YMHY, 1 THMYaCOBOTO OOMEKEHHS HOTO MPaBO3AaTHOCTI — MOXKIIMBOCTI MPETEHIyBaTH
Ha 00ifiMaHHs MMEBHOI Mmocaan abo 3aifHATTS MEBHOIO AISUTBHICTIO HA CTPOK, BCTAHOBJICHWH BHPOKOM
cymy [11, 202]. Y mpoMy NOHATTI BHKIHMKAE JUCKYCil0 TEPMIH «IIPETCHIYyBaTH», OCKLIBKH
3aCy/DKEHUI 10 «1M030aBJICHHS IpaBa...» MOXE MPETCHIyBaTH Ha OOiMMaHHS IEBHOI mocamu abo
3aMHATTS TICBHOK IisJIBHICTIO, BIH MOXX€ HaMaraTuch OOIMHATH 3a00pOHEHY CyIOM Mmocaay abo
3afHATUCS 3a00POHEHO0 MISIBHICTIO, MTOAAaBATH JJIS I[HOTO HEOOXiJHI BIATOBIAHI TOKYMEHTH TOIIO.
OpHak BiH HE MOXE pealli3yBaTH CBO€ IPABO Ha OOiMaHHS MEBHOI mocaau abo 3alHATTS MEBHOO
JUSUTBHICTIO, OCKUIBKH BiH HOTO 1030aBJICHUI OOBHHYBAJIBHUM BUPOKOM CYY.

Ha nymky B.I. TioTrorina, «mmo30aBieHHs MpaBa...» K OJUH 3 BUJIB MTOKAPAHb € 32 CBOEIO CYTHICTIO
Kapor, [0 MOJsirae, Mo-mepiie, y 1mo30aBlIeHHI 3aCyIKEHOT0 KOHKPETHHX CyO’€KTHBHHUX MpaB —
nmpaBa 00IMMaTH MeBHI mocaau abo 3aliMaTHCS IMEBHOK JISUIBHICTIO 1, MO-ApYyre, y TUMYacOBOMY
O0OMEKEeHHI MPaBO3JaTHOCTI, TOOTO MOXKIIMBOCTI BUILHOTO BHOOPY MOcaad, MpodeciiHOi MisuTbHOCTI
abo IHIIIOTO POAY 3aHATH MPOTATOM CTPOKY BiAOyBaHHS I[bOTO BUAY mokapanHs [2, 4]. [Ipore i 1e
TIOHSTTS HE PO3KPUBAE BHIM ITOCA Ta JisUTBHOCTI, IPaBO Ha sKi M030aBIsieThes 3acymkenuid. [lopsin 3
TEPMIHOM «IpodeCiiiHa MisTIBHICTEY TEPMIH «IHIIOTO POJIY 3aHATTS 3BYYHTH AYKE HIMPOKO 1 HE
KOHKPETHO.

JILA. XpycnoBa BUCIIOBIIIOE IyMKY IIPO T€, 110 11030aBIeHHS MpaBa 00iiMaTH MEBHI 1MOCaay TSITHE 32
co0OI0 3BUIBHEHHSI 3aCyJDKEHOTO 3 TOCajaW, Ky BiH OOIMaB miJi 4Yac BYMHEHHS 3JI0YHHY, i
nmo30aBJIeHHs OTO Ha MEBHUI CTPOK MpaBa 00iiMaTH aHAJIOTIYHI OCA/IM HA 1HINHX IMiIIPUEMCTBAX, B
YCTaHOBaX 4M OpraHi3amisx. A Mmo30aBIIeHHsS IMpaBa 3aliMaTHCS TEBHOKO JiSUTBHICTIO — Il 3a00pOHa
3aCy/PKEHOMY YIPOJIOBXK IEBHOTO TEPMiHY 3aiiMaTHCS JisSUIbHICTIO, BA3HAUCHOIO Y BUPOKY CYAY, 1 Y
3B’SI3KY 3 SIKOIO HUM OYJIO BUMHEHO 37104HH [ 12, 268].

Y moHSATTI M030aBieHHs MpaBa 00iiMaTH IMEBHI MMOCAau TEPMIHM «aHAJOTIYHI» MOCaay Ha «IHIIIHX)
MiANPUEMCTBAaX, B YCTaHOBAaX UM Oprai3amisx HE pPO3KPUBAIOTh BUAM TMocaia, oOifimatu sKi
no30aBieHuil TpaBa 3acy/DKeHUil. Y JpYromMy >K IOHATTI HE PO3KPUBAIOTHCS BHIU JiSUTBHOCTI,
3aliMaTHUCS SIKOO 1T030aBJICHUH MpaBa 3acy/HKCHUH.

H.A. CadapoB BHCIOBIIOE AYMKY, IO «H030aBJIEHHS IIpaBa...» IOJISrae y KOHKPETHOMY OOCs3i
00OMEXEHb IPaB, 110 3BY)KYIOTh Cepy COIlaIbHUX MOXKIMBOCTEH Cy0’€KTa 3 BIJIBHOIO BUOOPY BHIY
JISUTLHOCTI 200 IEBHUX 1TOCA] Y MEXKaxX BCTAHOBJICHOTO BUPOKOM CY/Y CTPOKY 1 TATHYTh CYJAHMICTh SIK
MpaBOBHUU HACHIAOK [5, 9]. ¥V 1bOMY MOHSTTI TaKOXX HEMa€e BKA3iBKM Ha BHIU 3a00pOHEHHX CyIOM
mocaji Ta JisSTbHOCTI.

A.B. JIyx0iH 3a3Hauae, 1110 CyTHICTIO JTOCJIDKYBAHOTO BHJy TIOKapaHHs € 00MEXKEHHs TPYIOBUX paB
1 OXiTHI BiJT TAKOTO 0OMEKEHHS MaifHOBI Ta MOPaIbHI 0OMEXEeHHS 3acykeHoro [4, 13; 10, 149].
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10.A. TloHomMapeHKO MmiJ «1030aBICHHIM IIpaBa...» PO3yMi€ MOKapaHHs, L0 IMOJArae B OOMEKEHHI
npaBa Ha MPaIio 0CcOOU, sIka BYMHUIIA 3JI0YHH, IUITXOM MOKIIAJICHHS Ha Hel 3a00pOHH TpaIfoBaTH Ha
BU3HAYCHHUX CYJIOM Mocanax abo y BU3HA4YCHHMX CyJaoM cepax misuibHOCTI [6, 75]. V 3a3HaueHUX
BUIIC JIBOX MOHATTAX «M030aBJICHHSIM IPaBa...», 3MICT I[LOTO MMOKaAPaHHS CKJIAJA€ JIUIIC OOMEKSHHS
MpaBa Ha TPaIio, i HE BPaxOBYIOTbCA OOMexeHHs HermpodeciiHoi MisIbHOCTI abo MisIIBHOCTI, IO
CTOCYETBCS  HETPYyNOBUX  TMpaB  (HalpWKIad, KEepyBaHHA  aBTONOOUTENEM  OCOOHMCTHUM
aBTOTPAHCIIOPTOM, 3aHSITTS TIOJTIOBAHHSM).

VY 1.1 cr.49 Monensroro KpuminaiapHOTrO Konekcy (manmi mnsi ckopodeHHs BukiageHHs — KK) mis
nepxkas-ygacauis CHJL [13, 91-150], u.1 c1.46 KK Azepbaiimkancekoi peciryomiku [14, 70], 4.1 c1.43
KK Tpysii [15, 112-113], 4.1 c1.47 KK Pociiicekoi ®enepanii [16], 4.1 cr.50 KK Pecny0umiku
Tamxukuctan [17, 62-63] BU3HAYEHO, MO «IMO30aBICHHS MMpPaBa...» MOJrae B 3a00poHi 00ifiMaTh
Mmocaay Ha JepXaBHil ciyx0i, B OpraHax MICIIEBOTO CaMOBpSIyBaHHA a00 3aliMaTHCS TIEBHOIO
npodeciiHOI0 Y 1HILIO0 AiSIBHICTIO.

VY pociiicekiii JiTepaTypi «o30aBieHHs MpaBsa...» PO3TIAAETHCS SK 3a00poHa 00iiMaTH Mocaau Ha
Jiep>KaBHIN ciTyk0i, B OpraHax MiCIIeBOTO CAaMOBPSIIyBaHHS ab0 3aiiMaTHCS MEBHOIO MpodeciitHoo 9n
immorwo miseHicTIO [18, 34-35; 19, 376; 20, 389]. 3 HbOro MOHATTSA TAKOX BA’KKO BH3HAYHUTH BHIU
JIiSUTBHOCTI, TpaBO Ha sKi T030aBiseTbes 3acymkeHwid. [lpore y HaBeAeHUX MOHATTAX
JIOCITPKYBAaHOTO BUAY TIOKapaHHs HEe BPaxOBYIOTHCA AEAKi 1Oro 000B’A3K0BI crierudidHi 03HAKH.

Y ®OoJHOMY 3 HaBEJICHUX BHIIE MTOHATH HEMA€E BKA3iBKM HA 3aKOHHICTH 00iMaHHS MEBHOI mmocaau abo
3aliMaHHsl TIEBHOIO AisUTBHICTIO, TpaBa Ha sIKi MMO30aBISE€ThCS 3aCyIKCHUH BHPOKOM cyay. TepMiH
«NPURUHEHHA Npaea» HaWKpalie BinOOpaXka€ 3MICT JOCIHIDKYBAHOIO BUAY MOKapaHHs, OCKUIBKH
MIPUITMHUTH MO>XKHA JIMIIE Ti TIpaBa, SKUMHA 0c00a BOJIOiIa 3aKOHHO. SIKII0 BOHA HEe Maja BiAMOBITHUX
npas, TO 1 HIYOrO MPUMHHATH. TepMiH «1030aBICHHS» NMPaB OiMbII IUPIIMKA: OXOTUTIOE TPUITUHEHHS
MpaB Ta MO30aBJICHHS MOXJIMBOCTI Ha0YyTTS TaKOro MpaBa y MHOJAJbIIOMYy. ToMy BBa)Kaemo, IO
HEJOIIBHO 0c0o0y TMO30aBIATH TpaBa y MailOyTHhOMY, SKIIO BOHA TAaKOro IpaBa HE Majia B
peanbHOCTI. Hanpuknan, BumHseTbes 3mouwnH, mepexbadennit cr.286 KK Vipaian («llopymenns
MpaBWi OC3MEKU JIOPOKHBOTO pyXy ab0 eKCILIyaTallii TpaHCIOPTY o0co0aMH, SIKi KEepYyHTb
TPaHCHOPTHUMH 3acobamm»), 0co00r0, sKa HE Malla TpaBa KepyBaTH TPAHCIIOPTHUM 3aCOOOM.
[To36aBuTH 110 0cOOY TAKOTO TpaBa HEMOXKIIMBO, OCKIJIBKU BiJICYTHS OCHOBHA ITi/ICTaBa MIPU3HAYCHHS
TIOKapaHHs y BUJIi 1T030aBJIeHHs TpaBa o0iiiMaTH TIeBHI mocaay ado 3aliMaTHCs IEBHOIO JiSUTBHICTIO —
BUMHEHHS 3JI0YMHY 3 BHUKOPHCTAaHHSM 3aiiMaHOi mocaaud abo y 3B’S3Ky 13 3alHATTSIM TEBHOIO
SIBHICTIO.

OnHak y CymOBiM TMpakTHIl BUTAAKA TPU3HAYEHHS ITOKApPaHHA Yy BHJI «I030aBIICHHS IpaBa...»
ocobam, sIKi He BOJIOJILIM TaKUM MpaBoM, MaroTh Miciie. Tak, CJIoB’THChbKUH Michkuii cyj JloHEeIbKOT
obnacri 3acyauB A., LlenTpanpHO-Michkull parioHHH cyn M. ['opniBku [loHenpkoi obnacTti 3acyauB
M., K.A. ta K.B. 3a 3aiiHITTS HUMH 3200pOHEHHMH BUIAMH TOCIIOJIAPCHKOI JiSUTEHOCTI 1 MPU3HAYNB
KOXKHOMY JIOJIATKOBE TIOKapaHHS Yy BUJII T1030aBJCHHS IpaBa 3alMaTHCS MiIIPUEMHHUIIBKOIO
nisutbHicTO [21; 22]. TlerpoBchkuit parionnunit cyn M. Jlonenpka 3acyauB C.JI., C.A. Ta b. 3a e, mo
BOHHM, HE MAalOYH CIICHiaThbHOTO J03BOJY — JIIEH3ii, 3aiiMaiuncs HEe3aKOHHUM BUPOOHHIITBOM
IIAMITAHCHKOT'0, 1 MPH3HAYUB IM JIOJIATKOBE IOKApaHHsS y BHUJI IMO30aBJICHHSA IIpaBa 3alMaTHCS
3aKOHHOKO MHiANPUEMHHUIIBKOIO JiSUIBHICTIO, TIOB’S3aHOI0 3 BUPOOHHUIITBOM aJKOTOJbHUX HaroiB [23].
VY 1mux BUmMaAKax CyJl 3aCyJvB BUHHHUX 3a 3alHATTS HE3aKOHHOIO MiANPUEMHUIBKOIO iSUTHHICTIO 1
napaioKcaibHO 3a00POHUB iM 3aliMaTHCS TAKOIO MisUTHHICTIO 3aKOHHO.

[pusupkuii paioHHuit ¢y M. MakiiBku JloHenbkol obnacti 3acyauB K. 3a yXuieHHS BiJl CIIaTd
NOJATKIB 1 MPU3HAYMB HOMY J0JaTKOBE NMOKapaHHS y BHII H0o30aBlieHHA IpaBa o0iliMaTH MOcaau,
MOB’s13aH1 3 BUKOHAHHAM OOOB’SI3KiB 3 OOYHCIEHHS Ta CIUIATH TOJATKIB 10 OIOKETY, MOJaHHS
MMOJATKOBUX JCKJIApaIliid 1 po3paxyHKiB [24]. VY 1bOMYy BUINAAKY CYJ 332 HE3aKOHHY HECILIAaTy MOJATKIiB
HEOOTpYHTOBAaHO 3a00pOHUB 00IMATH MOCag, TOB’s3aHi 13 3aKOHHOKW 1X crmiarow. Orxe,
«11030aBJICHHS MPaBa...» MOXe OyTH MPHU3HAYEHO, SKIIO0 BUHHUH MiJ Yac BUMHEHHS 3JI0YMHY 3aKOHHO
o0iiiMaB Ty mocaty abo 3aiiMaBcs Ti€l0 JTiSUTBHICTIO, IKY BiH BAKOPHCTOBYBAB ISl BANHEHHS 37I0UHHY.

Jnis BU3Ha4YeHHS 03HAK MOKapaHHS y BUJI «030aBJICHHS IpaBa...» HEOOXIiJHO TaKOX BPaxOBYBATH
NPaBO3acTOCOBHY MpakTHKy. Tak, KWIBCbKMiII MICBKHMH cyl NpU3HAYMB LEed BuA mokapaHHs M. i
1M030aBHB MOTO TPaBa MOCTIHHO YW TUMYACOBO 3alMAaTHCS AiSUTBHICTIO, TIOB’SI3aHOIO 31 3/TIHCHEHHSIM
¢byHK1iH npepcTaBauKiB Biaau [25]. [lpu boMy CyJ Y BUPOKY 3BEpHYB yBary Ha 3a00pOHY MOCTiiHO
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YU TUMYACOBO 3alMATHCS IMEBHOIO TiSIILHICTIO, 110, HAa HAITy IYMKY, € OC3CHipHHM 1 HE MOoTpedye
OOMOBJICHHS Y BUPOKY CYIIy.

Anensuiiinnii  cyn  XepcoHcbkoi o0macti 3acymuB . 3a 3afiHATTS 3a00pOHEHMMH BHIaMU
TOCHOAAPCHKOI AiSTIBHOCTI Ta 3JI0BKUBAHHA CITY>)KOOBUM CTAaHOBHILEM JI0 JOJAATKOBOTO TOKapaHHS Y
BHJI TI030aBIIeHHS MpaBa o0iMaTH Ha MIANPUEMCTBAX 1 B OpraHizamisx Oyab-aKuxX (opM BIACHOCTI
Iocaau, TIOB’s3aHi 3 BHKOHAHHSAM OpPTaHi3aIlifHO-pO3MOPSIAYNX Ta aJAMIHICTPAaTHBHO-TOCIIOAAPYINX
000B’s13KiB [26]. Bopommnoscskuii paiionHuii cya M. Jloneuska 3acyaus T., A., C. i E. 3a dikTuBHe
MiAIPUEMHUIITBO 1 TPU3HAYNB IM KOKHOMY OKPEMO JTOIaTKOBE TIOKapaHHs Y BUI T030aBJICHHS IIpaBa
obOifiMaTl KepiBHI TOcamd, IIOB’S3aHI 3 aJAMIHICTPATHBHO-TOCIIOMAPCHKUMH Ta PO3MOPSIIIAMHU
(GYHKLISIME Ha MiIOPUEMCTBaX ycix (OpM BIACHOCTI 1 3aliMaThCs MiANPUEMHUIBKOIO NisSUTBHICTIO
[27]. Y umMx BUpOKax Cy/n0Ba MPAaKTUKa BKA3y€e Ha MOIIUPEHHS «11030aBJICHHS NpaBa...» Ha Imocaau abo
TiSUTBHICTh Ha OyIb-SIKMX MIAIPUEMCTBAX, B YCTAaHOBAaX YHM OpraHi3allisx, He3aJlekHO Bix dhopmu
BJIACHOCTI.

Crarra 55 KK Vkpainu He oOMexye KOO mocaa i BHIIB INisUIBHOCTI, MpaBa o0iiiMaTH siki abo
3aiiMaTuCs SIKUMH 3aCyDKeHUH Moxe OyTr 1o30aBieHwnii 3a BUpokom cyxy [11, 202].

OTtxe, mo30aBieHHS TIpaBa O0ifiMaTH TEBHI MOCAaW TOJATae y MPUNMHEHHI Ha BU3HAYCHHN CYJIOM
CTPOK TIpaBa mNepeOyBaHHS Ha Mocajax y JAEpKaBHUX OpraHax Ta iX amapaTi, B OpraHax MiCIEBOTO
camMoBpsilyBaHHS a00 Ha TOcajax ImiIIMPUEMCTB, yYCTaHOB, OpraHi3ailiii, He3aJeXHO BiT (GopM
BJIACHOCTI, SIKIIO HaJaHI 3a MOCAJOI0 IOBHOBAXEHHS 0co0a BHUKOPHCTOBYBaJa /ISl BUMHEHHS
3704UHY.

3aKkoH MpaBWIBHO HE OOMEXKYye BHIIB IiSUILHOCTI, TpaBa Ha sKi Moxke OyTH M030aBiICHUU CyIOM
3acymkenuit [10, 148]. do mepemniky AisITBHOCTI, TPaBO Ha SKYy MOXE M030aBUTH CYJ, HAJIEKHUTH SK
ciry>k00Ba, Tak i He CIyk00Ba, K mpodeciiiHa (HampuKian, JiKapchbka, BETEpUHAPHA, MeJaroriuHa
TOIIO), TaK i HempodeciiiHa, SIK TPyIOBa, TaK 1 HETPYAOBa, a TaKOX MiANPUEMHHUIbKA abo iHIIA
TMiSUTbHICT  (HANIPHUKIIAZ, 3aHSATTS TOJMIOBAaHHSM, KEpPYBaHHS OCOOHMCTHM aBTOTPAHCIIOPTOM).
[lo36aBmenHsT mpaBa 3aiiMaTHCS TMEBHOIO MiSUTHHICTIO TOIIAPIOETHCA HE TIIBKKM Ha CIIyKO0By I
npodeciiiny, ane W Ha IHIIY JISUTBHICTH, IO PETJIAMEHTYETHCS BIIIMOBIIHUMHU TpPaBHJIAMH, SKi
nepeadadaloTh KOHKPETHI MpaBa Ta 000B’si3ku [28, 8-10; 29, 193-195; 30, 132-133]. [Ipononyemo 1e
TIOJIOJKEHHS 3aKkpinuTh y moctanoBi [lnenymy BepxoBraoro Cyny Ykpainu.

3anexxHO Bif KpuTepiiB kimacudikamii AiSUTBHOCTI, MpaBO 3alMaTHCS SIKOIO MOXeE I030aBUTH CY[
3aCy/PKEHOTO, 1M030aBJICHHS MpaBa 3aiiMaTHUCs TEBHOIO JIsUIBHICTIO MOXKHA TOJUIMTH Ha BIiAMOBIIAHI
migsuau. Po3riistHeMo BUIM i€l TisTBHOCTI.

Cnyx00Ba JisUTBHICTH — II€ TOCTiHE a00 TUMYacoBe 3IiHCHEHHs (DYHKIIH TPEJICTaBHHKIB BIaJH,
MOCTiliHe a00 TMMYacOBE BUKOHAHHS Ha MIiJANPUEMCTBAX, B YCTAHOBAX YW OpPraHizallisiX, HE3aJIe)KHO
BiJl JOPMH BIACHOCTI, OPTraHi3aliifHO-PO3NOPSAYNX X aIMiIHICTPATUBHO-TOCIOIAPCHKUX 00OB’SA3KiB,
a00 BUKOHAHHS TaKuX 000B’SI3KIB 3a CIIEL[1aJbHUM IIOBHOBAKEHHIM.

Ciry>x00Ba JisUTBHICTh BKITIOYAE B ceOe YIPaBIiHCBKY, 1HILY, OPTaHIYHO TOB’S3aHy 3 YIPaBIiHCHKOIO,
4yacTo miyieryy i abo oOCIyroByrody 1ii, IOPHIWUYHO 3HAYMMY JUIS IHIIMX JIFOJACH JISUTbHICTS,
Oe3rnocepeHbO HE CHPSIMOBAaHY Ha BHUPOOHHUIITBO MarepiajbHHX ONar 4YM HaJaHHS MaTrepialbHHX
MOCIIYT, @ TAKOXK THTEJIEKTyallbHE 1 JOKyMEHTalIbHe 00CITyroByBaHHSI AisUIBHOCTI iHIIUX Jitozei [31, 27].

[Tix mpodeciiiHOO NiSUTBHICTIO B JIiTEpaTypi PO3YMI€ThCS BHJ MisTIBHOCTI, JJISl 3MiHCHEHHS SKOI
HeoOXimHa mpodeciiiHa miaroToBka, ado IS JisSUTBHICTh BKIIIOYA€E B ceOe BHIM poOIT, SKi BUMAararmTh
crieliaNbHOl MiITOTOBKU YM $IKi JO3BOJIAIOTH BUMHATH NEBHI Aii a00 mpuilMaTH pillleHHs, XapakTep
SIKMX BCTAHOBJIFOIOTh HOPMATHBHI MTPABOBI aKTH.

JisTpHICTD, IO PErJIAMEHTYEThCS BiAMOBIIHUMHU NpaBUJIaMH, SKi IependadaroTh KOHKPETHI MpaBa Ta
000B’5I3KH, TOIIUPIOETbCA HAa MEBHHUX OcCi0, SKi MOBHHHI JOTpUMYyBaTHcs IuX mpaswi. Lli mpasuna
BCTAHOBJIIOIOTHCSI TIEBHUMH HOPMATHUBHO-TIPABOBUMH aKTaMH (3aKOHAMH, TOCTAHOBAMH, HAKa3aMH,
THCTPYKIIISIMH, TpaBWiIaMu Tolio). [lopymieHHs a00 HEHaJe)XHe JIOTPUMAaHHS WX BiJIMOBITHHX
MPaBUII i 9ac AisUIBHOCTI, IO HUMHU PEriaMeHTYEThCS, 1 TATHE MPUIMHEHHS paBa HEelo 3aiiMaTHCA.

[To30aBneHHs mpaBa 3aiiMaTHCS TIEBHOIO JISUTLHICTIO TONIMPIOETHLCS HA MPaBO 3alMaTHCs HE OyIib-
SIKOK0 JISIBHICTIO, a JIMIIE CIIy>KOOBOKO a00 mpodeCiiiHO0 MisbHICTIO, a00 IHIIOK isSVIBHICTIO,
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PErjaMeHTOBAHOO JIMINIE BiINOBIIHMMH MpaBUIaMHM, 10 HAJAlOTh MEBHI IPaBa YU BCTAHOBJIIOIOTH
MeBHI 000B’A3KH.

OTxe, mo30aByieHHs] TpaBa 3aliMaTHCS MEBHOIO MiSUTBHICTIO MOJSrae y MPUNHMHEHHI Ha BU3HAYCHHH
CYJIOM CTPOK MpaBa Ha CIIy>K00BYy a00 mpodeciiiHy AisIbHICTh, Y iHIIY AisUIbHICTD, pEriJaMEHTOBaHY
BiJITOBITHUMH TIPABUIJIAMH, SIKIIO 11 371iICHEHHS OB’ SI3aHe 13 BUNHEHHSM 3JI0YHHY.

IIpn mpomy mo30aBieHHS MpaBa 3aiiMaTHCA MEBHOKO TiSUIBHICTIO TATHE 3a COOOI0 W 3a00pOHy s
3acyJKEHOro oO0ifiMaTh Tocaau, TOB’s3aHi 31 3[IMCHEHHSM Takoi HisubHOCTI. Hanpuknan, ocoOa,
3acy/KeHa N0 IM030aBIIEHHS TpaBa 3aiiMaTHCS JIIKApCHKOIO MisUTBHICTIO, HE MOXeE IpaIfoBaTH Ha
mocaJi 3aBigyBada JIiKapHero.

TakuM YMHOM, IPOTIOHYETHCS 3aKPIMUTH 3MICT IOKapaHHs Y BUJI «1030aBiIeHHs npasa...» y c¢T.55 KK
VYxpainu y takiii pegakuii: «[lo30aBneHHs mpaBa o0iiiMaTé MeBHI Mocagy MOJSrae y NPUIMHEHHI Ha
BU3HAYEHUH CyJIOM CTPOK IpaBa rnepeOyBaHHS Ha IOcajax B JIEp)KaBHUX OpraHax Ta iX amapari, B
opraHax MiCIIEBOTO caMOBpsIIyBaHHS a00 Ha MOcaAax MiAIPUEMCTB, YCTAHOB, OpTaHi3aliil He3anexHo
Bil (OopM BIACHOCTI, SIKIIO HaJaHi 3a IMOCAJOK TMOBHOBRXCHHS 0C00a BHKOPHUCTOBYBAJA JUIS
BUMHEHHS 3I0YHHY.

[To30aBneHHs mpaBa 3aiiMaTHCS MEBHOIO TiSUTBHICTIO MMOJSITAE y TPUITMHEHHI HAa BU3HAYEHUH Cy/IOM
CTPOK IpaBa Ha CIOyX)00By a0bo mpodeciiiHy IisibHICTh, a00 IHIIY JisUIBHICTH, PErJIAMEHTOBAaHY
BiJIIOBITHUMH TIPABUIJIAMH, SIKIIO 11 371 ICHEHHS TIOB’sI3aHE 13 BUMHEHHSAM 3JI0YUHY.
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VJIK 343.352: 35.085 (477)

CYB’EKT MIIKYITY CJIYKBOBOI OCOBH IOPI/Ig[I/I‘IHOi OCOBM NIPUBATHOT'O
ITPABA, HE3AJIEZKHO BIJI OPTAHIBAIIMHO-ITPABOBOI ®OPMUA

Puzak S.B., acnipant

Hayionanvha akademis npoxypamypu Yxpainu

VY 3B’I3Ky 3i 3MiHAMH KOHIIENTYaJbHOTO XapakTepy B KPUMIHAIBHOMY 3aKOHOJABCTBI y cdepi ciyx60BOT
IISUTBHOCTI TOCIIDKEHO IMTaHHS Cy0’€KTa MiIKYITy CIy>KOOBOI 0COOM FOpHIMYHOI 0COOH NMPUBATHOTO IIpaBa,
HE3aJISKHO BiA opraHizamidHO-npaBoBoi Gopmu (KoMepuiiiHOro miAKymy). BkazaHo Ha HEIONIKH
3aKOHOJABYOTO BU3HAUEHHS IMOHATTS CIY:KOOBOi OCOOH, PO3KPUTO 3MIiCT OCHOBHUX O3HAK CIIy>K00BOi 0coOH
IOPUIMYHOT 0cOOM MPUBATHOTO MpaBa AK CIHEIiaJbHOr0 Cy0’€KTa 3J0UYHMHY Ta MPOBEACHO PO3MEKYBAHHS MiXK
IOPUIMYHIMHI 0COOaMH MIPUBATHOTO Ta MTyOJIiYHOTO TpaBa.

Knuouosi  cnosa: niokyn, cy6’ekm snouuny, cayaucéosa ocoba, wopuduuna ocoba npusamHozo npasq,

OP2aHi3ayiiiHO-PO3NOPAOUL QYHKYLT, AOMIHICIPAMUBHO-20CNO0APCHKE PYHKYIT.

Peak SI.B. CYBBEKT ITOAKVYIIA CJIIYXXEBHOI'O JIMIJA IOPUJUYECKOI'O JIMIJA YACTHOI'O
IIPABA, HEBABUCHUMO OT OPFAHH3AHI/IOHHO-HPABOBOI71 ®OPMbI / HanmonansHas akajgeMus
MIPOKYpaTypbl YKpauHbl, Y KpauHa
B cBs131 ¢ M3MEHEHHAMH KOHIIENTYaJbHOTO XapaKTepa B YrOJOBHOM 3aKOHOIATENBCTBE B cepe cIykeOHOU
JIESITEIIBHOCTH HMCCIIEIOBAaH BOIPOC O CYOBEKTE IMOIKYIA CIIy:KeOHOTO JHIa IOPUANIECKOTO JIMIA YaCTHOTO
MpaBa, HE3aBUCHMO OT OpPraHW3allMOHHO-TIPaBOBOM (OPMBI (KOMMEPYECKOTO IIOJKYyNa). YKa3aHO Ha
HEIOCTaTKH 3aKOHOIATENFHOTO OINPEeeTICHNs IOHATHS CITy>KeOHOTO JIMIIA, PACKPHITO COAEPKaHHE OCHOBHBIX
MPU3HAKOB CIy)KEOHOTO JIHIa FOPUAMYECKOTO JIMI[Aa YaCcTHOTO TMpaBa KaK CIEIHAIbHOIO CYOBeKTa
MPECTYIUICHUS U MIPOBEICHO pa3rpaHUuCHIE FOPUANICCKUX JIUI] YACTHOTO M MyOJMYHOTO MpaBa.
Kniouesvle cnosa: nookyn, cybvekm npecmynienus, CiysicebHOe Muyo, 10puoudeckoe Iuyo YacmHo2o npaed,
OP2AHU3AYUOHHO-PACNOPSOUMENbHbIe (YYHKYUU, AOMUHUCTPAMUBHO-X035UCMBEHHbIE (YHKYULL.

Ryzak Ya.V. SUBJECT OF SUBORNATION OF OFFICIAL FACE OF LEGAL ENTITY OF
PRIVATE RIGHT INDEPENDENTLY OF LEGAL FORM / National academy of office of public
prosecutor of Ukraine, Ukraine

In connection with the conceptual changes in Ukrainian criminal legislation about bribery the author
investigates the question of subject of subornation of official person of private legal entity regardless of its
legal form. In international terminology this crime is known as commercial bribery and appeared in the
Criminal Code of Ukraine in 2010.

General part of the Criminal Code of Ukraine contains legal definition of official person, but it conflicts with
general principles of construction of criminal norms and definition in Special part and the author indicates the
lacks of legislative decision of concept of official persons. Also it is described the basic signs of official
person of private legal entity and differed the concept of private and public legal entities.

Official person of private legal entity is a person who holds organizationally-prescriptive or administrative
functions constantly or temporally on private legal entities regardless of legal form, in charter fund of that
accordingly state or communal part does not exceed 50 percents or presents a size that does not provide to the
state or territorial society a right for decision influence on economic activity of such enterprise, or execute
such functions after the special authorities, that a person is provided with a plenipotentiary organ or
plenipotentiary official person of enterprise, establishment, organization, court or law.

For unambigiuous interpretation of norms of criminal right it is suggested to make alteration to the civil
legislation about legal entity
Key words: bribery, subject of crime, official person, private legal entity, organizationally-prescriptive functions,
administrative functions
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