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ITPOBJIEMA ITPABOBHUX HIJACTAB ITPUBHAYEHHS IIO3BABJIEHHSI IIPABA
OBIMMATH NEBHI NIOCAJIX ABO 3AUMATHUCSA NTEBHOIO JIAJIBHICTIO

Iusn [.C., K.F0.H., TOLEHT

Incmumym ynpaeninnsa ma npasa
3anopizbr020 HAYIOHATLHO2O MEXHIYHO20 YHi8epcUmenmy

VY craTTi HOCTIDKYOTECS MPOOJICMHI MUTAHHS BU3HAYCHHS TPABOBUX IIJICTaB NMPHU3HAYCHHS MOKAPAHHS Y

BUJII T030aBIICHHS TpaBa 00iMaTH TEBHI mocaay abo 3aiiMaTHCS TEBHOK JISUTBHICTIO 32 KPUMiHAIEHIM

npaBoM Ykpainu. IIpononyerbest Bu3Hauntn y c1.55 KK mpaBoBi migcTaBu Ut MpU3HAYEHHS ILOTO BHAY

MOKapaHHs HE JIMIIC SK JTOJAaTKOBOTO, alic i OCHOBHOTO. B 000X BHMagkax MiJCTaBU MAalOTh OYTH €JIIVHI:

3JI0YMH BUMHEHO 3 BUKOPHCTaHHAM 3aliMaHoi ocaau abo y 3B 3Ky 13 3alHATTSAM MEBHOIO AiSIBHICTIO.
Knrouosi crosa: npagosi niocmasu, npusHauens NOKapaHHs, no3daeieHHs npasa, ooiuMamu nocaou, 3alMamucs
OisiibHiCMIO.

lusu J.C. IPOBJIEMA IIPABOBBIX OCHOBAHMI HA3HAYEHMS JIMIIEHMS IIPABA
3AHUMATDL OINPEAEJIEHHBIE JOJDKHOCTA WM 3AHMMATBLCS  OIPEAEJIEHHOM
JEATEJIBHOCTBIO / MHCTHTYT ynpaBieHWs W IpaBa 3alopOKCKOTO HAIMOHAIBHOTO TEXHHUYECKOTO
YHHUBEpCUTETa, YKpauHa
B crarbe uccnenyroTcs npoOieMHbIe BOIIPOCH ONPEACNICHNUS IIPABOBBIX OCHOBAHMI Ha3HAUYEHHsI HAKa3aHUS B
BHUJIC JINIICHHS [IPaBa 3aHIMATh ONPEAEIEHHBIC JODKHOCTH WM 3aHUMAThCS ONPEAENEHHOHN AesITeNbHOCTRIO
[0 YroJIOBHOMY mpaBy Ykpausbsl. [Ipeanmaraercss ompenenuts B cT.55 YK mpaBoBble OCHOBaHUS AJIs
Ha3HAUeHUs] 3TOTO BHJA HAKa3aHUS HE TOJIBKO B KaueCTBE AOMOJIHUTENHHOTO, HO M OCHOBHOro. B oGomx
CllydasX OCHOBAHHS MOJDKHBI OBITh €IWHBI: NPECTYIUICHHE COBEPIIEHO C HCIONb30BAaHHEM 3aHMMaeMOi
JIOJDKHOCTH WIIU B CBSI3U C 3aHATUEM ONPEeIEHHON NesSTeIbHOCTBIO.
Kuiouesvie cnosa: npasogvie OCHO6AHUA, HAZHAYEHUE HAKA3AMUA, JUULEHUe Npasd, 3AHUMAMb OOJICHOCMU,
3AHUMAMbCA OEAMENbHOCTBIO.

Shiyan D.S. THE PROBLEM OF DETERMINING THE LEGAL BASIS OF SENTENCING IN THE
DEPRIVATION OF THE RIGHT TO OCCUPY CERTAIN POSITIONS OR ENGAGE IN CERTAIN
ACTIVITIES / Institute of management and law Zaporizhzhya national technical university, Ukraine
The article deals with the problematic issues determining the legal basis of sentencing in the deprivation of
the right to occupy certain positions or engage in certain activities under the criminal law of Ukraine.

Its solution will facilitate maximum individualization deprivation of the right to occupy certain positions or
engage in certain activities, the correct installation procedure and limits its application to identify those
features of the purpose of the punishment that should be considered by the court in its application.

Paying tribute to the work of scientists who are engaged in this issue, it should be recognized that the level of
scientific research legal basis sentencing appears to be insufficient. In the theory of criminal law on some of
them expressed conflicting points of view, not fully resolved the issue in law, in connection with this
Litigation experiencing serious difficulties. Therefore there is a need to explore and summarize the expressed
opinions and offer their own position on this problem.

The objective of the paper is to solve the problem for determining the legal basis of sentencing in the
deprivation of the right to occupy certain positions or engage in certain activities.

A common reason for any of the penalties, including deprivation of the right to occupy certain positions or
engage in certain activities, the person is committing a socially dangerous act, which appear to constitute a
crime under the Criminal Code of Ukraine, which contains all the elements of the offense and mandatory
signs. Also, the legal basis for the appointment of deprivation of the right to occupy certain positions or
engage in certain activities as the main penalty is mandatory sanctions in anticipation of his article (sanction
of the article) of the Special Part of the Criminal Code of Ukraine or the appointment of a more lenient
sentence than provided by law pursuant to Part 1 Article 69 of the Criminal Code of Ukraine. It is proposed to
define in Article 55 of the Criminal Code of Ukraine legal basis for punishment in the form of deprivation of
the right to occupy certain positions or engage in certain activities not only as an extra, but the main
punishment. In both cases, the reason must be the same: the offense is committed with the use of his position,
or in connection with a particular activity. Mandatory legal requirement for sentencing in the deprivation of
the right to occupy certain positions or engage in certain activities, when it is not provided by the relevant
article (sanctions of the article) of the Special Part of the Criminal Code of Ukraine, the Court is impossible
for saving sentenced to hold certain positions or engage in certain activities. Deals with a form of punishment
as a primary or supplemental may be appointed only in cases where the crime was linked to the position held
by the offender, or the activity which he is engaged, and the perpetrator during the commission of a crime
actually and lawfully occupied that position, which he used to commit a crime or engaged in that activity in
connection with which the offense was committed.
Key words: legal basis, imposition of punishment, deprivation of the right, hold positions, engage in activities.
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VY cTaTTi DOCHIIKYEThCS Mpo0iieMa BU3HAYCHHS MPABOBUX IIJACTaB MPU3HAYCHHS MMOKApaHHS y BUI
mo30aBieHHST TpaBa oOiMMaTH TEBHI mocagu abo 3alMaTHCs TIEBHOIO ISUIBHICTIO (mami s
CKOpPOYCHHS BUKJIAJICHHS — «I1030aBIICHHS MPaBa...»).

[i BupimenHs crnpusTMME MaKCUMaNbHill iHAMBidyamizalii «1030aBIeHHS MpaBa...», IPABUILHOMY
BCTAHOBJICHHIO TIOPSZIKY 1 MEX HOTO 3aCTOCYBAaHHS, BHSBICHHIO THX OCOONMBOCTEH NpU3HAYCHHS
IIbOTO BUTy MOKapaHHs, IKi HOBHHHI BPaXOBYBATHCS CyJIOM IIPH HOTO 3aCTOCYBAHHI.

V 1opuanuHiil JiTeparypi nMeBHa yBara NpUAUISETHCS MPABOBUM ITiICTaBaM MPHU3HAYCHHS [[LOTO BUILY
nmokapanHa. Ha mMonorpadiuyHoMy piBHI mio mpobnemy mochimkyBanmu B.II. Maxotkin (Mocksa,
1971 p.) [1] ta B.L Tromrorin (Xapki, 1982 p.) [2]. Omnak mi pobGoTH BHKOHaHI Ha 0asi
KPUMIHAIBHOTO 3aKOHOJABCTBA, [0 BTPATHJIO YMHHICTH. J{esKi acmeKkTH UbOro MUTaHHS PO3IIISIAB Y
2009 p. IO.A. Tlonomapenko Ha piBHI MoHorpadii «Buapl Haka3aHUl MO YroJOBHOMY MpaBy
VYkpauns» [3]. Bignatoun HanexxHe poboTaM 3a3HAUCHHX Ta IHIIAX YYCHUX, CIIiJI BU3HATH, IO PiBEHb
HAYKOBOT'O JOCIiIPKEHHSI IPAaBOBUX IMiJICTAB NMPU3HAUCHHS IOKapaHb BUAAETHCS HEJOCTaTHIM. Y Teopil
KPUMIHAIBHOTO MpaBa MpO MEBHI 3 HUX BUCIIOBIEHI CyNEpPEwINBI TOYKH 30py, HE MOBHOIO MipOIO
BpETYJIbOBAHE 11 MUTAHHS B 3aKOHOJABCTBI, Y 3B’S3KY 3 IIMM CYZOBa MPAaKTHUKa 3a3HA€ CEPHO3HUX
TPYOHOUIIB. A TOMy BUHUKa€e HEOOXITHICTh MOCHIAWTH Ta MiJCYMYyBaTH BHCIOBIIEHI TOYKH 30py Ta
3aMpOIIOHYBATH BJIACHY MO3UILIIO 11010 3a3HAYCHOT MPOOIIEMHU.

MeTtor0 cTarTi € BUpIMIEHHS MPOOJIEMHUX NHUTaHb BU3HAYCHHS IMPABOBHUX ITJICTAB MPU3HAYCHHS
TTOKapaHHA y BUJI «11030aBIeHHS MMPaBa...».

[lpu3HavueHHs TIOKapaHHA € OjHIEI0 3 (¢GopM peamizalii KpUMiHAIBHOI BiANOBITANBHOCTI 1
3aBEpINAIBHOI0 CTA/I€I0 3aCTOCYBaHHS KPUMiHAJIBLHO-IIPAaBOBOI HOPMH 11010 OCOOM, BU3HAHOI CYAOM
BUHHOIO Yy BUMHEHHI 3JI0UMHY.

Bono nonsirae y BU3HauY€HHI IEBHOTO BUy Ta PO3Mipy MOKapaHHs, HEOOXIIHOTO Ta AOCTaTHHOTO JIst
JOCSITHEHHST METH TMOKapaHHS [0 KOHKPETHOMY KPHMIHAIBHOMY TIPOBaPKEHHIO. MOXKIHMBICTh
NPU3HAYCHHS 3aKOHHOTO, OOTPYHTOBAHOTO Ta CHPABEUINBOTO ITOKAPAHHS 3HAYHOIO MipOIO 3aJICKUThH
BiJI 3aKOHOJJaBYOTO BU3HAYCHHS MTOJI0KEHb, IKUMU MA€ KEPyBaTHCS Cy/l IPH NPH3HAYECHHI TTOKapaHHS.

3rigHo 3 4.1 ¢r.2 KpumiHambHOro KOoAeKCcy YKpaiHU (i AJis CKOPOUSHHS BHKJIAJCHHS, SKIO HE
3a3HaueHo inme, — KK), migcraBoro st KpUMIiHAJIBGHOI BiIIMOBIAAIBHOCTI € BYMHEHHS OCOOOO
CYCIIJTbHO HEOE3MEYHOTO JisSHHS, SKe MICTHTh CcKiaj 31mounHy, nependadenoro KK [4]. IIpaBosi x
migctaBu Ui npu3HadueHHS mokapanHs KK He BusHadeHi. OCKUIBKH 3aCTOCYBaHHS HOPM
KPUMIHAJIBHOTO TpaBa 3 MPU3HAYCHHSIM IOKapaHHsS, Y TOMY YMCII IMOKapaHHS Yy BUAI «1030aBJICHHS
mpaea...», € OJHier0 3 (GopM pearizamii KpuMiHAIBHOI BiAmoBigameHOCTI [5, 4], To 1 mimcTaBa ams
MpU3HAYEHHS TOKAapaHHS TMOBWHHA CIIBNAJATH 3 IiJCTABOK KPUMIHAIBHOI BiIMOBimambHOCTI abo
CITIBBITHOCHUTHCS 3 HEIO SIK YaCTKOBE 1 3arajibHe.

OTxe, 3araipHOIO MiJICTABOIO MPU3HAYECHHS OYyIb-SKOTO IOKapaHHS, y TOMY YHCI W «11030aBJICHHS
MpaBa...», € BUMHEHHS OCO0OI0 CYCHITBHO HEOE3MEeYHOro MisiHHA, SKEe MICTUTh CKJIAA 3JI0YHHY,
nependaueHoro KK, To0TO, MICTUTH yCi €IEMEHTH CKJIaay 3J04YMHY Ta ix OOOB’SI3KOBI O3HAKH.
BizncytHicTh x0ua 0 0/iHI€T 3 000B’SI3KOBUX O3HAK €JIEMEHTIB CKJIJY 3JIOYMHY HOPOJIKYE BiJICYTHICTh
ILOTO €JIEMEHTY, JIO SKOTO BOHA HAJICKUTh, & BIJICYTHICTh €IEMEHTY CKIAJy 3JI0YMHY TOPOIKYE
BIJICYTHICTh YChOTO CKJIaJly 3JIOUMHY. SIKIIO HEMa€e CKIIaJy 3JI0UMHY, TO Y I[bOMY BHIIQJIKy HE MOXKE
HWTH MOBa PO KPUMIiHAIBHY BiAMOBIIANBHICTH, @ OTXKe, 1 po nokapanHs. [lopsn i3 mieto mincTaBoro
ICHYIOTb III€ ¥ 1HIII MiJICTABA T4 YMOBH, SKi CTOCYIOTHCS IPU3HAYCHHSI JIUIIE BUKIIOYHO MTOKApaHHS y
BUJIi «11030aBIICHHS MPaBa...».

Xoua 3JI04MHH, 32 BAMHEHHS SKUX MOXKJIMBE ITPU3HAYCHHS «I030aBIICHHS ITPaBa...» sIK OCHOBHOTO a00
SK JIOJJaTKOBOT'O MOKapaHHS Pi3Hi, MOCATaIOTh HA Pi3HI CYCHiNbHI BiTHOCHHHU, BUMHSIIOTHCS B PI3HUX
cdepax, pi3HUMH AiISHHSIMH, TATHYTh HACTAHHS Pi3HUX CYCHUIbHO HeOe3NMeuyHMX HACIHIiJKiB, aje BCi
BOHHM IIOBHHHI BIAMOBIAaTH IEBHMM IiJCTaBaM, SKi JaJyTh MPaBO CYyAy HPH3HAYUTH LEHd BHUJ
MOKapaHHs 3a X BUNHECHHSI.

3rigao 3 4.2 c1.55 KK, «mo36aBnenHs npasa...» Moxe OyTH NMpU3HAUYEHE Yy BHUIIAAKax, KOJIW BOHO HE
nepeadaueHe B CaHKINi craTTi (caHkiii yacTuau ctarTi) OcobiuBoi yactunu KK, nuiie sk goaaTtkose.
3i 3MiCTy 3aKOHY BUXOJUTh, 110 SIK OCHOBHUH IIeH BHJI IOKapaHHSI MOXKe OyTH IIPU3HAYCHUH JIHIIE Y
BUIIAJKaX, KOJIM BiH rmependadeHuil y caHKIii KPUMIHAIBLHO-IIPABOBOI HOPMH, KPiM IpPHU3HAYEHHS
OlIBII M’SKOTO TOKapaHHsA, HiK mependadeHo 3akoHOM. OTe, MiACTaBOIO I NpPU3HAYCHHS
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MOKapaHHsA y BHII «I1030aBJICHHSA IIpaBa...» SIK OCHOBHOTO € O0OOB’SI3KOBE Iepel0ayeHHS HOro B
cankiii crarti OcoOmuBoi uactTmHu KK, kpiM mnpusHaueHHS OIIbII M’SIKOTO IOKapaHHS, HIXK
nepeaoadeHo 3aKOHOM, BiamoBinHO 10 cT.69 KK.

Sk Bmano 3aznauae B.I. TroTioriH, momaTkoBe mokapaHHs, nependauyeHe y cr.55 KK, moxe Oytu
MpU3HAaYeHe Y BUMAIKAX, SKIIO BOHO:

1) 6e3nocepennpo mependadene B caHkmii ctarti OcobmuBoi wactuau KK. [lpuaomy, y cankmii
BOHO MOXXe OyTH mnepembaueHe abo sK 00OB’si3koBe, ab0 AK (hakynbTaTHBHE OJATKOBE
HOKapaHHsA. Y TEpIIoMy BHIAIKy BiJMOBa Bil HOT0 NMpPWU3HAYECHHS MPHUITYCTHMA JIHIIE ITIPH
3actocyBanHl 4.2 cT1.69 KK, a B Apyromy — muTaHHS TpO IOMUIBHICT WOTO TPHU3HAYSHHS
BUDILIYE CYy[;

2)  HemepenbadyeHe B caHkuii crarti OcobnmBoi wactuau KK, ane 3 ypaxyBaHHSM Xapakrtepy
3]I0YMHY, BUMHEHOTO 3 BHKOPHUCTAHHAM TIEBHOI mMocannd abo AisTBHOCTI, OCOOM BHHHOTO Ta
1HIIMX OOCTaBMH CIIPaBU MpPU3HAYAEThCs cynoM Ha miacrtaBi 4.2 cr.55 KK 3 000B’s13K0BHM
MOTHUBYBaHHSIM y BUPOKY IPUHHSITOrO PIlICHHS 1 MOCHJIAHHSAM Ha IF0 HOPMY 3aKOHY;

3) nependadeHe B caHKIii cTaTTi, yacTuHU ctaTTi OcobmuBoi yactman KK sk omHe 3 KUTBKOX,
IPTEPHATHBHO 3a3HAYCHUX Y Hill OCHOBHUX NOKapaHb, ajie He MPU3HAYCHE CYJIOM Y Lil SIKOCTI.
[lpu3Hauaroym B TaKMX BHIIAJKaxX IHIIE, aJbTEPHATHBHO IepeadavyeHe B CaHKII OCHOBHE
NOKapaHHs, Cy/l BOpaBi MPU3HAYUTH «11030aBICHHS TpaBa...» K 0JaTKOBe MokapaHHs. [Ipote,
MpU3HAYEHHS [HOTO JOJATKOBOTO TOKapaHHs 3IIHCHIOETHCA TYT HE BIATOBITHO IO CaHKIIi
HopMmu OcobnmBoi yactuan KK, a takox Ha miacrasi 4.2 ct1.55 KK. Tomy npwuitaare cyaom
pilleHHsI TOBUHHO OyTH MOTHBOBAHE Y BHPOKY 3 00OB’SI3KOBMM TMOCHIAHHAM Ha 4.2 cT.55 KK
[6, 204].

«[lo30aBieHHsT mMpaBa...» Mae OyTH BCTaHOBIICHE JHIIC 3a 3JOYMHH 31 CIEHiaIbHO-KOHKPETHUM
cy0’€KTOM, O3HAKaMH SKOTO € BUKOPHUCTAHHS MEBHOI 10caau a00 JisUIbHOCTI JUIs BUNHEHHSI 3JI0YHHY.
Slkmo «mo30aBieHHs TpaBa...» mepenadadeHe B caHkiii HopmMu OcobmmBoi vactman KK sx omae 3
KUTbKOX, aIbTEPHATUBHO 3a3HAYEHHX Y Hiii OCHOBHUX TOKapaHb, aje 3a HasBHOCTI MiJICTaB JJIsl KOTO
NPU3HAYCHHS HE TPU3HAuEHE CyJIOM Yy Wil SKOCTi, Cyly MPOMOHYEThCS MPU3HAYATH TOCHTIHKYBaHUH
BUJI MIOKAPaHHsI K JIOJJATKOBHH BimoBiaHO 10 4.2 cT.55 KK.

VY 3B’s3Ky 3 IUM, IPOTIOHYETHCS B MaiiOyTHIM BiMOBiAHIN TocTaHOBI BuImoro crierianizoBaHoro cyay
VYkpainu 3 po3risily IMBUIBHHUX 1 KpUMIHAJIBHUX CIIpaB (Jali uis ckopodeHHs BukiajaenHns — BCCY)
3aKpINUTH Take TOJIOKEHHS: «SKimo mo30aBieHHs TpaBa 00iMaTH MEBHI Mmocaju abo 3alMarucs
TIEBHOKO JiSUTBHICTIO TIepe0adeHe y caHKiii cTarti (caHkmii yactuau ctaTti) OcobnuBoi yactuan KK
SK OCHOBHE IIOKapaHHsS, y BUMAJKYy NPU3HAYCHHS 3a [I€H 3JIOYMH IHIIOTO OCHOBHOTO ITOKapaHHS,
PEKOMEH/IyBaTH CyJaM y BHPOKY OOIrOBOPIOBATH MHTaHHS MPO MPH3HAYCHHS IM030aBJICHHS IpaBa
o0iiiMaTy MeBHI nocaan abo 3aiiMaThCs TEBHOIO MisUTBHICTIO SK TOJIATKOBOTO MOKAapaHHS BiJIMOBIIHO
1o 4.2 cr.55 KK. VY pa3i Henpu3HaueHHs BOr0 BUAY MOKapaHHS SIK JOAATKOBOIO y BUPOKY MalOTh
OyTH 3a3HAYCHI BiJITOBIIHI MOTHUBM».

JocnipkyBaHuid BUJI TIOKapaHHS SIK JIOJATKOBUHM IependaueHuil y 0araThOX CaHKINSIX crarei
Oco6nuBoi wactnau KK, ane mopsin i3 uM He MoXKHa 3a0yBaTH Mpo Te, 1o, 3rigHo 3 4.2 c1.55 KK,
«1030aBJICHHS MpaBa...» K J0JaTKOBE MOKapaHHsI MOXKe OyTH NMpHU3HAYCHE U Y BUITaJIKaX, KOJA BOHO
He nepeadadeHe B caHkiii ctarti OcobnuBoi yactunu KK 3a ymMoBH, 1110 3 ypaxyBaHHSIM XapakTepy
3JI0YMHY, BANHEHOTO 3d HOCA0010 a00 Yy 3B’SI3KY i3 3aHATTSAM IEBHOIO JIisSUTBHICTIO, 0COOU 3aCyIKEHOTO
Ta 1HIIMX OOCTAaBHH CIpaBH, CyJ BH3HA€ 32 HEMOXXJIMBE 30€peKeHHS 3a HUM MpaBa 00iiiMaTH MeBHi
nocaau abo 3aliMaTHCS TIEBHOKO JisUTbHICTIO. BinmosigHo no n.17 nmocranosu [lnenymy BepxoBHoro
Cyny Ykpainu Ne 7 Bix 24 xoBtHs 2003 poky «IIpo nmpakTuky npu3HayeHHs cylaMH KPUMiHAJIBLHOTO
MOKapaHH», «I030aBJICHHS TIpaBa...» 3aCTOCOBYETHCS SK JIOJATKOBE IIOKApPAHHS JIHMIIE B THUX
BUIAJKaX, KOJIM BUNHCHHS 3JIOUUHY 0)/10 nO6’A3aHe 3 NOCAOOI0 TACYAHOro abo i3 3alHATTAM HUM
neBHotw JisutbHicTO [7, 13]. Ilpote, Ha Hamry IyMKy, Te, IO 3J0YMH, BYMHCHHUH 3a MOCAI0I0, HE
O3Hayae, 10 BiH BYMHEHWH 3 BHKOPUCTAHHAM Iii€l mocaau. DopMymOoBaHHS «3 YpaxXyBaHHIM
3JI0YMHY, BUMHEHOTO 3d HOCAOO0I0» € HE3PO3YMIINM, PO3MUTHM, IIMPOKMM 1 HE JOCHTh BJIAJIKM,
OCKIIbBKM MO)KHA BUMHHUTH 3JI0YMH 3a T0Caaoro, aje 0Oe3 11 BukopucTaHHs. Hanpuknaza, skimo
Oyxranrep, sIKUi 3aBJSKU CBOil ITOCAJ(i MA€ BUIBHUH JOCTYH J0 MPUMIIICHHS, J¢ 30epiraeThCs MaiHo,
BUYMHHUTH HOTO BUKPAJCHHS, Il 3704MH Oyle BYMHEHUH 3a IOCalor, ajle 0e3 BUKOPUCTaHHS
(haKTHYHO BUKOHYBaHUX BUHHUM IEBHUX (QYHKIIiH Ta mpas.
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Buxopucranns 3aiiMaHOi IMMOCaad MOXKIJIMBE 1 TPH BYMHEHHI 3J0YMHIB TUITXOM O€3isIbHOCTI.
M.I. MenbHUK BBaka€, IO 3JIOBXKHBAHHS CIy)KOOBHM CTAaHOBMIIEM — Il OyIb-SIKE YMHCHE
UKOpUCMAHHA CIyXO0BOK 0CO0OI0 BCyIEped iHTepecaM CIyXOHM CBOiX IMpaB 1 MOXKIHUBOCTEH,
MOB’si3aHKX 3 ii mocamoro [8, 960]. A mell 31104MH MOKEe OyTH BUMHEHUH 1 MUISIXOM O€3IisUTbHOCTI.
ToOTo 370BXUBaHHS CITY’KOOBHM CTaHOBHIIEM IIITXOM OE3IisUTBHOCTI — 1€ TaKOX GUKOPUCHIAHHA
MEBHUX IIPaB Ta MOXKIHUBOCTEH... Jlo Toro x, M.I. MenpHHK BKa3ye, 0 ciTy>kK00Ba HexOamicTh (sKa, 10
pedi, Moxxe OyTHM BUMHEHa LUIIXOM OE3AIsUTLHOCTI) HE MOXKe OyTH BUMHEHa 0e3 BHKOPHCTaHHS
ciy)00BO0 0c000I0 CBOTO CITyk00BOTO cTanosuina [8, 955].

OT)I(C, «3 ypaxyBaHHAM XapaKTEpy 3JI0YMHY, BHMHCHOI'O 3a IOCAa0I0» IIPOIIOHYETHCA 3aMIHUTH Ha «3
YpaxyBaHHAM XapaKTCPy 3JI04MHY, BUMHCHOI'O 3 BUKOPUCTAHHAM 3aiiMaHO1 MMOCAIN.

3rigno 3 4.2 c1.55 KK, ymMmoBamu npu3HaueHHs1 «11030aBJICHHS NpaBa...» K JOJATKOBOTO MOKapaHHs 1
y BUNJAKaX, KOJM BOHO He mepenbdaudeHe B caskmii crarti OcobmmBoi wactuan KK, € BHyTpimmHe
MEepEeKOHaHHs Cyqy B HEMOXKIIMBOCTI 30epeKeHHsI 3a 3aCyIKEHUM IpaBa 00iiiMaTH TIEBHI Tocaau abo
3aliMaTHCsl TIEBHOIO JiSUTBHICTIO 3 ypaxyBaHHIM: XapakTepy 3JI0YHHY, BUMHEHOTO 3 BHKOPHCTaHHSIM
3aiiMaHoi mocaam abo y 3B’A3Ky 13 3aHATTSAM TMEBHOIO MISUTHHICTIO; OCOOHM 3aCyDKEHOTO; 1HIIAX
obcraBuH cripau. [Ipu 1ipomy mocunanss Ha 4.2 ¢r.55 KK y Bupoky cymay € 0608’ si3koBum [9, 269].

VY KK Pociticekoi @enepartii (mami s ckopoueHns Bukiagenus — PD) [10] ta Pecriybniku Binopycs
[11], sx i 8 KK Vkpainu, nependavyeHa MOXKIMBICTh PU3HAYECHHS PO3IIISIYBAHOTO BHIY MTOKApaHHS
SK JOAATKOBOTO Yy BHWIAJKaX, KOJHM BiH He mepeabadeHWid y CaHKIii cTaTTi (YaCcTWHU CTaTTi)
Oco6muBoi yactuan KK. Onnak, na Binminy Bin KK Ykpainu, y KK P® ta Pecy6niku binopycs He
BH3HA4eHa 00OB’SI3KOBA MiicTaBa — BUNHEHHS 3JI0YHMHY JIMIIE 3 BAKOPUCTaHHAM 3aliMaHoi mocaau abo
y 3B’S3KY 13 3aiHATTSM MEBHOIO MISLTBHICTIO, 5K 1€ 3pooieno B 4.2 ¢T.55 KK. Xoua 3a kpuMiHaTbHIM
npaBoM PO, Tak sk i 3a KpUMiHaJIbHUM TIpaBOM YKpaiHH, I MiJCTaBa € 3aBKAH 000B’SI3KOBOKO MpU
MpU3HAYCHHI IIbOTO BHIYy IIOKapaHHS SIK OCHOBHOTO abo sK xomaTkoBoro. ToOTo 3a Teopi€ro
KPUMIHQJIBHOTO TIIpaBa YKpaiHW CyJ MOXe TPH3HAYUTH 3aCy/PKCHOMY TOKapaHHS Yy BUJI
«T030aBJICHHS TPaBa...» JHUIIE B TOMY BHIAJKY, SKIIO BiH BOJIOMIB TaKWM IPABOM i, BUHMHSIIOUH
3JI0YHH, 3JI0B)KUBAB HUM.

B.Il. MaxoTkiH BBa)kae, MmO OOOB’S3KOBOIO YMOBOIO JUIsi NpPU3HAYEHHS TMOKApaHHA Y BHII
«030aBJIEHHS] IIpaBa...» BHU3HAHHS CYJIOM 3a HEMOXIHMBE 30€peKEHHS 3a 3acyIKEHHM IpaBa
o0iliMaTH TIeBHI Mmocaau abo 3aiMaThCs MeBHOK AisubHICTIO [1, 8]. TyT imeThcst Mpo 3arajibHOBIIOMI,
TaK 3BaHi, CyJOBUH pO3Cy/ Ta BHYTPIIIHE MEPEKOHAHHS CY/AY, 3aKOHOJIABYOTO BH3HAYCHHS SKUX HE
icuye [12, 36-38]. BuyrpimiHe nepeKOHaHHS — Ii€ BHYTPIIIHS CHJIa, IO CIIOHYKAa€ MEPeKOHAHHS,
(hopMyeThCs Ti 9ac CyIOBOTO PO3TIISIY KPUMIHAIBHOI CIIPaBH, 1 B KIHIIEBOMY pe3yJIbTaTi BU3HAYAE
MEPEKOHIIMBICTh KOKHOTO 13 PO3MITHYTHX JIOKa3iB CyZOM, 30KpeMa, i TUTaHHS BUHYBaTOCTI 0COOU Y
BUMHEHI 3704MHY 3aranom [13, 15]. BomHouac, cyqmiBChKe pillleHHS MPO MPU3HAYEHHS MOKapaHHS,
0 TPYHTYETHCA HE TUIBKH 1 HE CTUIBKH Ha TiAcTaBi OYKBH 3aKOHY, CKUIBKH Ha TJICTaBi CBOTO
BJIACHOTO MEPEKOHAHHS (UM HE «COIialliCTHYHOT IPaBOCBIAOMOCTI»?), MOXe MPHU3BECTH IO YHCICHHUX
MOMKJIOK 1 HaBIiTh CBiJOMHX MOPYILICHB Ta 310BXKKBaHb [14, 85].

Y 1bOMy acrnekTi OJHUM 3 BaYKIMBIIIUX MHUTaHb, OB’ SI3aHUX 3 MPU3HAYSHHSIM CYJaMH «I1030aBICHHS
npasa...» K OCHOBHOTO ab0 J0JaTKOBOTO MOKapaHHS, € MUTaHHS MPO T, YH € TaKe MPH3HAYCHHS
MPaBOM YU O0OB’SI3KOM CyAy. YSIBISIETHCS, IO MIPH BCTAHOBJICHHI Y CAHKIII CTAaTTi (CaHKIIi YacTHHU
crarti) OcobnmuBoi wactnan KK «mo30aBieHHs TpaBa...» SIK OCHOBHOTO IOKapaHHSA 3a HAsSBHOCTI
BIJNOBIHUX MIJICTaB, HOTO MPU3HAYEHHS — L€ PABO CyAy. AJDKE CyAy HaJeXKUTh IPaBO 3 OCHOBHHUX
MOoKapaHb, M0 IepeAdayeHi y CaHKIIl aJbTepHATHUBHO, BiAmoBiaHo m0 cT.65 KK, obparu Tte, mio
BBaXaTUMETHCSL HEOOX1THUM 1 AOCTATHIM AJIsl TOCSATHEHHS METH MOKapaHHsA, BU3Ha4eHoi y 4.2 cT.50
KK. IIpusnaueHHs1 «1mo30aBieHHS MpaBa...» K J0JAaTKOBOrO Y BUIA/IKaxX, KOJM BOHO HE IependadeHe
B caHKIIii craTTi (caHkuii vacTiHU ctarTi) OcobmuBoi yacTiuan KK, € Takok mpaBoM Cy/y, OCKIJIBKH Y
9.2 ct1.55 KK 3a3zHaueno, mo y mbOMYy BHIQJAKy BOHO MOXKe OyTH NpH3HAYCHE 3a YMOBH, IO 3
ypaxyBaHHSIM XapakTepy 3JI0UYMHY, 0COOM 3aCyPKEHOr0 Ta iHIIMX OOCTaBUH CHpaBH CyJ BHU3HA€E 3a
HEMOKJIMBE 30€pEeIKEHHS 3a HUM IIpaBa 001MMaTH MEeBHI 1ocaau abo 3aiiMaTUCs EBHOIO AiSUIbHICTIO.

[Tpu BcTanoBnenHi y cankiii Hopmu OcobnuBoi yactTuau KK «1mo36aBneHHs npasa...» K J01aTKOBOTO
000B’s13k0BOr0 200 (haKyJbTaTUBHOTO, 32 HASBHOCTI BIAMOBITHHUX MiACTaB, MOr0 MPU3HAYCHHS — L€
00OB’S130K cyny. Y BHIIQJAKY BCTAaHOBJEHHS B HOPMi [JOCHIDKYBAaHOTO BHAY NOKAapaHHS SIK
JIOJTATKOBOT'O 00OB’SI3KOBOT0 HOT0 HEMPH3HAUEHHS MOXKIJIMBE JIMIIE HA MIiJCTaBax, rnepeadadyeHux 4.2
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cr.69 KK. VYV Bumagky HasBHOCTI y CTaTTi PO3TISAAHOTO BHUAY ITOKapaHHS SK JOJATKOBOTO
(baKyIbTaTUBHOTO Ta HASBHOCTI TMIJICTaB HOr0 TPHU3HAYCHHS CYJ Ma€ HOTO 3acTOCYBaTH; WHOro
HENPU3HAYCHHSI MOXKJIMBE JIMINE IMOAO OCi0, mii SKUX KBaMi(IKYHOThCS 3a IIEH K KPUMiHAIBHO-
MIPaBOBOI0 HOPMOIO, ajie¢ BYMHEHHS 3JIOUMHY SKUMH HE TI0OB’S3aHE 3 BUKOPUCTAHHSM IIEBHOI MOCaIH
abo [MisTbHOCTI (CHIBYYacCHWKH 3JI0YMHY 31 CHeHiadbHEUM cy0’ekToM Ta iH.). besmigcraBue
HETPU3HAYCHHST «IO30aBIICHHS IpaBa...» SK JOJAaTKOBOTO IOKApaHHS 3acyIKCHOMY, SKIIO BiH
BUKOPHCTaB TEBHY IMocany abo MisuIbHICTH JUIS BUMHCHHS 3JIOUMHY, 32 SKHI BOHO BCTAaHOBJIEHO Yy
CaHKIIAX cTared (caHkmisx dacTtuH crarei) OcobmmBoi wactmau KK, € icTOTHUM mOpyIIeHHIM
3aKOHY, 1[0 MOXE MOTATHYTH 32 COOOK0 CKaCyBaHHS BUPOKY.

BBaxkaemo, 1110 BU3HAHHS CYIOM 332 HEMOXKJIMBE 30€peKeHHS 3a 3aCy/DKEHUM IpaBa 00iliMaTH meBHi
nocaau abo 3aiiMaTHCA TMEBHOI MAiSUIbHICTIO € 00O0B’S3KOBOI0 YMOBOIO JIHILE MpPU MPHU3HAYCHHI
«11030aBIICHHS TIPaBa...» SIK JOJAaTKOBOTO MOKapaHHS, KOJIM BOHO HE INependadeHo y CaHKLil HOPMH
Oco6mnuBoi yactunu KK.

VY nitepatypi icHye cynepeunnBa IyMKa Mpo Te, IO «M030aBIeHHS MpaBa...» MOXe OyTH Mpu3HaYeHe
HaBITh TOJi, KOJH, HE3aJEeKHO BiJl O€3MOCepeqHhOro 3B A3KY 3JIOYMHHOI MOBENIHKH 3 BHKOHAHHSIM
npodeciiHnX (GYyHKIIH, BUHHUA BTPATWB MOpaNbHE NPaBO Ha BUKOHAHHS TPYAOBOI (YHKIIi, IIO0
BHMara€ BUCOKOTO 0COOHCTOro MpecTmKy, aBToputery [1, 7-8; 15, 90]. Hanpuxnaz, F0.0. Kpacukos
BBa)XKa€, LI0 MPHU3HAYUTH LEH BUJ MOKApPaHHS IOUIIBHO W y TOMY BUIAIKY, KOJM BUHHHH BUMHHB
3JI0YWH, IO AUCKPEAUTYE HOTO i CBIMUUTH IIPO HEMOKJIMBICTh BUKOPHCTOBYBATH HOTO HA Iiil poOOTI
(Hampukan, megaror BYMHUB 3rBaNTyBaHHA) [16, 362]. OnHak, HaBpsA M MOKHA TMTOTOIUTHCS 3 LIEI0
TIO3HIII€I0, OCKLIBKH, SIK IpaBUIIbHO 3a3Hauyae M.1. baxxaHoB, 11e MoXe MPU3BECTH 10 HAATO ITUPOKOTO
3aCTOCYBaHHS JOCHTIDKYBAHOTO BUAY IOKapaHHSA, 0 3alBOro M030aBiCHHA CyO’ €KTHBHUX IpaB
ocobucrocti [17, 206-207].

VY cr.55 KK BifcyTHE 3akpilUleHHS NPaBOBUX IiJCTaB NMPHU3HAYCHHS «M030aBICHHS MpaBa...» SIK
OCHOBHOTO ITOKAapaHHS Ta K JOJATKOBOTO, KOJM BOHO IepemdadeHo y caHkuii Hopmu OcoOnmBoi
gyactuan KK. Ha mamry nymky, B 000X BHMaAKaxX MACTaBH MalOTh OYTH €IWHI, OJHAKOBI IS
NPU3HAYCHHS K OCHOBHOTO, TaK i JOJATKOBOTO TMOKAapaHHS: 3JI0YMH BYMHEHO 3 BHKOPHCTAHHSM
3aiiMaHol mocaju abo y 3B’sI3Ky i3 3aHHSITTSAM MEBHOIO JisUTBHICTIO.

Ille Bimommii pociiicekuii Buennii M.C. TaraHieB 3a3HauaB, IO JOCTIPKyBaHE TMOKapaHHS TTOBUHHO
NpU3HAYaTUCS 32 Ti 3JMOYMHH, SIKI 32 CYNPOBITHUMH OOCTaBHHAMH MOXYTh 3pOOHMTH HeOe3rmeuHnM
30epekeHHs 3a 3aCy/KCHHM IMX IPaB, Yepe3 YCTaHOBIICHOI Cy/IOM HOro He3natHocTi abo HenbanbcTBa i
HaBiTh 3JIOBKMBAHHS B KOPUCTYBaHHI IuMu mpaBamu [18, 1268]. 3actocyBaHHs Takoro rmokapaHHsl, siK
Bu3HauaB M.J[. CeprieBcbKuid, MOBHHHO 3aJI€XKaTW BiJ IHAMBIAYaJbHUX BJIACTUBOCTEH 3JI0YMHHOIO
JUSTHHSI, HACKUTBEKY BOHM CBITYATh PO HEOOXIiTHICT 0OMeKeHHs mpaB BurHOTO [19, 180].

BusHauyaroun OCHOBHI MiJCTaBM 3acTOCYBaHHS «I030aBieHHs mpasa..», M.I. BaxkaHoB ciymHo
3a3HauMB, OO0 II€ TMOKapaHHS MOXXe OyTH NpU3HAYeHO He OyAb-aKili 0co0i, a numie Tiid, KOoTpa
obiiiMana neBHy nocaay abo 3aiiManacsi IeBHOIO JTisUTbHICTIO, TOOTO JIMIIE CIelialbHOMY Cy0’ €KTOBI.
Came ToMy, Ha HOTO JYMKY, 1€ TIOKapaHHs BiJHOCSTH JIO YHMCIa TaK 3BaHHUX CIeEialbHUX MOKapaHb,
SIKi MOXKYTh 3aCTOCOBYBATHCSI JIHIIIE JI0 IIEBHOTO KoJa ocib [17, 208-209].

Sk npaBunbHO Bu3Hayae B.1. TroTiorin, Oe3mocepe/iHiil 3B’ 430K MK MOCa010, Ky 00iiiMae 0coda,
JUSUIBHICTIO, SIKOKO BOHA 3alMAa€ETHCS 1 3JIOYMHHUM JIISIHHSAM IIOJIATAE B TOMY, IO 0C00a KOPHUCTYEThCS
X mepeBaramMu Jjisl BUNHEHHSI 37I0YMHY a00 HE BUKOHYE UM BUKOHYE HEHAJIC)KHUM YMHOM CIICI[ialibHI
000B’s13KH, SIKi TMOKJIAJCHI Ha Hel, BHACTIIOK HEeIOOPOCOBICHOTO JI0 HUX BiJHOIICHHS, BiJICYTHICTIO
HEOOXIHUX HABHYOK i T. II., [0 TPU3BOAMTE 0 HACTAHHS IIKiJIMBUX HACTIAKIB [2, 28].

Bukopucrtanns ciayx00Boro (1IocagoBOro) CTaHOBHMINA, CiIy:k00Boi, mnpodeciiinoi abo iHmoi
JiSUTBHOCTI, PEerfIaMeHTOBaHOI BiAMOBIIHUMHU NpaBUIaMHU, BUCTYHA€ TYT HaueOTO 3ac000M, CrIoCOOOM
HOCSITaHHS HA 00’ €KT 1 3HAXOUTHCS y IPUUYMHHOMY 3B’SI3KY 3 HACIiIKaMH, 1110 Hactanu [2, 29].

BuHUKae nUTAaHHS PO CYTHICTH i€l micTaBU. 3M0YMH BUMHEHO 3 BUKOPUCTAHHIM 3aiiMaHoi mocaau
a00 y 3B’A3KY 13 3alHATTSAM INEBHOIO MiSUIBHICTIO 32 TaKUX YMOB. 3J0YMH BYMHHUB CIIELiaJIbHO-
KOHKpETHHH Cy0’€KT, O3HaKaMu SKOro € oOiliMaHHS TeBHOT Tocaad abo 3afHATTS TEBHOIO
JUSUTBHICTIO, 1 3 00’€KTUBHOI CTOPOHHW NP BYMHEHHI CYCIUIFHO HEOE3MEYHOro JiSHHS Majo Micle
BUKOPUCTaHHS L€l Mocagu Uil BYMHEHHSA 3J04YMHY ab0 3B’S30K Li€l MiSUIbHOCTI 3 BUMHEHUM
3m104yMHOM. T0OTO, 3aBISKM 3B’S3KYy O3HAK CIELiajJbHO-KOHKPETHOTO Cy0’ekTa 37104MHy (0OiiMaHHS
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MeBHOI Tocamu abo 3aiHATTS TMEBHOIO MISUTBHICTIO) 3 O3HAKaMH 00’ €KTHBHOI CTOPOHH 3JIOUHHY
(BUMHECHHS 3JIOYMHY 3 BHKOPHCTAHHSAM 3aliMaHOi Tocamd abo y 3B’SA3KYy 13 3alHATTSIM IIEBHOIO
JiSUTBHICTIO) TPOSIBISIETHCS 3B°SI30K CKIaay 3mounHy (nucmosuii Hopmu OcobimBoi yactuau KK) 3
MOKapaHHsM Y BHIIi «11030aBJICHHS MIPaBa...» (CAHKLIEIO Li€1 HOPMHU).

BunHeHHS 3104YMHY 3 BUKOPHCTAaHHSAM 3aiMaHOI TOCaIH TOJISrae y BUKOPUCTaHHI 200 HEHANICKHOMY
BUKOPDHCTaHHI TIPpW BYHHEHHI 3J0YMHY TI0CAZAOBOTO (CIykOOBOTO) CTAaHOBHINA, TOCATOBUX
(ciry>x00BHX) ITpaB 1 MIOBHOBAYKEHb.

Buunennst 3mounHy y 3B’SI3Ky i3 3alHATTSAM NEBHOIO MISIBHICTIO TONSTa€ y BYMHEHHI 3JI0YHAHY
0e3nocepeTHFO0 TIOB’S3aHOTO 31 CITy’)kK00BOO, TPOQeciifHOI0 MisIbHICTIO abo IHIIOK HiSUTBHICTIO,
pEriIaMeHTOBaHOIO BiAMOBIAHUMH TpaBHJIaMU. 3JOBXKHMBaHHS CIyx00BUMH abo mpodeciiHuMu
000B’s13KaMH, MOPYIICHHs, HEJOTPUMAHHS YU HEHaJe)KHE BUKOHAHHA iX a0o0 iHIIMX BiJNOBITHHX
MpaBWJI, IO BCTAHOBIIOIOTH IpaBa Ta OOOB’S3KH, IMOBHMHHO O€3MOCEpEeIHBhO TIOB’S3yBaTHCS 13
BYMHEHHSIM 3704MHYy. ToOTO, TSATHYTH BYMHEHHs 3JI0YMHY, BUCTYNATH CYCHiJIbHO HEOE3MEeYHUM
JISTHHSM SIK 03HAKO0 00’ €KTUBHOI CTOPOHU 3J10YMHY a00 OyTH 3JI0YHMHOM.

[HIMIMIME crmoBamu, mel BUA TOKApaHHSA MOXKe OYTH NpH3HAYEHUH SK OCHOBHHM a0o0 SIK TOIATKOBHI
JIWIIEe 32 YMOBU BYMHCHHS BHHHUM 3JIOYMHY 3 BHKOPHCTAHHSIM TMEBHOI Mmocamu abo y 3B’S3Ky i3
3alHATTSAM [IEBHOKO JisUTbHICTIO. BunmHEHMH 3710uMH, 3a 00 €KTHMBHMMH O3HAKaMH, MMOBHHEH OYyTH
Oe3rmocepeTHhO OB S3aHUM 3 BUKOHAHHSIM HHM CBOiX CIIy’KOOBMX (TIOCa/IOBHX) ITOBHOB2)XKEHb,
CITy’)KO0BOIO, TPOQECiifHOI a00 IHIIOK MisUTBHICTIO, PETIAMEHTOBAHOIO BiAMOBIMHUMH ITPAaBHAIAMHU.
Binrak, 1 cyn Moke 1030aBUTH 3aCyKEHOTO MpaBa 00iiiMaTh came Ty KaTeropito nocaj abo 3aiimMaTucs
TIEIO AISTBHICTIO, 13 AKAMHU OYB O€31ocepeIHbO MOB’ I3aHuM BUMHEHUH HuM 3mounH [20, 6; 21, 233-236].

OTxe, BUKOPHCTaHHS 3aliMaHOl MOCaAX Ul BUYMHEHHS 3J0YMHY a00 3B’S30K 3IMOYMHY 13 3aWHATTIM
MEBHOIO JISUTBHICTIO € 000B’3KOBOIO IMTIJICTABOIO MPU3HAUCHHS «11030aBJICHHS PaBa...» IK OCHOBHOTO
abo SIK J0JATKOBOTO; KpIM TOTO, YpaxyBaHHS XapakTepy 3J04YHHY, 0cOOM 3acyPKEHOTO Ta 1HIIMX
0o0CTaBWH CIIpaBH i BU3HAHHS CYJOM 3a HEMOXXIIMBE 30€peXCHHS 3a HMM TIpaBa 00iiiMaTy TeBHI
mocaau abo 3aliMaTHCS TEBHOK AiSUTGHICTIO € YMOBOK TIPH3HAYEHHS «IT030aBIICHHS IpaBa...» 5K
JIOJTATKOBOT'O Y BHITaJIKaX, KOJIM BOHO He mependadeHe B caHkIii ctaTti OcobnuBoi yactunu KK, abo
SIK OCHOBHOTO.

Tomy HeoOXximHO 3a3HaunTH y cT.55 KK 000B’S13K0BY MificTaBy MpU3HAYEHHS «1030aBICHHS MPaBa...»
SIK OCHOBHOTO a00 SIK JOJaTKOBOTO JIMIIE y BHUIAJKy BUYMHEHHS 3JI0YMHY 3 BUKOPHCTAaHHSM IEBHOI
nocajy abo JisUTbHOCTI.

Cyn Moke 1030aBUTH BUHHOTO TIpaBa 00iiMaTH MEBHI mocaau ado 3aiiMaTHCs MIeBHOIO JisUTBHICTIO 3a
HasIBHOCTI 1HIIKX IT1/ICTaB, JHUIIE SKIIO BIH 001MMaB Imocaay ado 3aiiMaBcs MisUIbHICTIO 3aKOHHO. SKII0
BHHHA 0co0a oOiliMalia TIeBHY Hocaay abo 3aiiMasiacsi MEBHOIO JISUTbHICTIO HE3aKOHHO, CYJ HE MOXKE
Mo30aBUTH BHHHOTO POOUTH I[I€ 3aKOHHO, OCKUIBKM y TaKOMYy BHUIMAJKy 3acy/DKCHHH MOXE
MPOJOBXYBAaTH 00iiMaTH MeBHY Nocaxy abo 3aiMaTHCs MIEBHOIO MisUIbHICTIO He3akoHHO. OOiiiMaHHs
MeBHOI mocaau a0o 3A1HCHEHHS NIEBHOT JIIsTIbHOCTI 000B’I3KOBO MOBHHHI MaTH FOPUIUYHI IMTiJICTABH Ha
MOMEHT BYMHEHHS 3JI0unMHy. (DakTHYHE BHUKOHAHHS IEBHUX OOOB’SI3KIB a00 31MCHEHHS MEBHOI
JISUTEHOCTI HE CTBOPIOE MiZICTaB JUIS MPU3HAYEHHS [IbOTO BUIY ITOKApaHHS.

OpHak, Ha TPaKTHUIll Taki BUMAIKK MaroTh Miciie. Tak, CioB’ THChbKUH Micbkuit ¢y JloHeIbKo1 00acTi
3acyauB A., LleHTpanbHO-MichbKuil paionuuit cyn M. [opnieku JloHenbkoi obmacti 3acyaus M., KA.
ta K.B. 3a 3aifHATTS HIMH 3a00POHEHUMH BHUJAMU TOCIOJIAPCHKOI MisUTBHOCTI 1 MPU3HAYUB KOKHOMY
J0/IaTKOBE MMOKApaHHs y BUJII TI030aBIICHHS TIpaBa 3aiiMaTUCs MiAPUEMHHIIBKOIO AisUIbHICTIO [22; 23].
[TerpoBcrkmii parionnuii cyn M. Jonempka 3acymuB C.JI., C.A. Tta b. 3a Te, m0 BOHH, HE MarwOun
CHEIlaIbHOTO JIO3BOJIy — JIIEH3ii, 3aiiMaiucs HE3aKOHHUM BUPOOHHIITBOM IIIAMIAHCHKOTO, i
MpU3HAYMB 1M JIOJIATKOBE IIOKapaHHSA Yy BHAI T030aBIEHHS TMpaBa 3aliMaTHCS 3aKOHHOKO
MIIPUEMHUIIBKOIO [TISUIBHICTIO, IIOB’S3aHOI0 3 BHPOOHHUIITBOM aJIKOTOJbHHMX HAaroiB [24]. YV mux
BUIAJKaX CyJI 3acyIuB BUHHHMX 3a 3aWHATTA HE3aKOHHOK MIANMPUEMHHUIBKOI JISUTBHICTIO i
napajioKcaibHO 3a00pOHMB iM 3aiMaTHUCS TAKOIO AiSUTHHICTIO 3aKOHHO.

lpusiupkuii pafionHuii cya M. MakiiBku JloHenbkol obnacti 3acyauB K. 3a yXuieHHS BiJ CIjIaTé
MOJIATKIB 1 NMPHU3HAYMB HOMY JIOJIaTKOBE IOKAapaHHS y BUl [M030aBJIeHHs NpaBa o0iMaTH IMOCaju,
MOB’si3aHi 3 BUKOHAHHSIM OOOB’SI3KiB 3 OOYHMCIIEHHS Ta CIUTATH MOJATKIB JO0 OIO/PKETY, MOJaHHS
MOIATKOBUX JIeKJapalliii i po3paxyHkis [25]. Y mboMy BHIIAJKY CY[ 3a HE3aKOHHY HECIUIATy IMOAATKIB
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HEOOTpYHTOBAaHO 3a00POHUB 00iiiMaTH TIOCca Iy, TTOB’ A3aHi 13 3aKOHHOIO X cIiaToro. OTxe, MiICTaBOI0
TIpU3HAYCHHS «I1030aBJICHHS IIpaBa...» € Te, MO0 0coda MOBUHHA HE TUIBKH MIMCHO, ajie i 3aKOHHO
o0iliMaTu mocaau abo 3aliMaTHCs AISUTBHICTIO, 1[0 BOHA BHKOPUCTOBYBAJIA JUIS BUMHCHHS 3JI0YHHY.
OO6iiimMaHHs eBHOT Tocaau abo 31HCHEHHS MIEBHOT AisUTLHOCTI 000B’A13KOBO MOBHHHI MaTH IOPUAMYHI
MiZICTaBH HA MOMEHT BYMHEHHS 37104nHy. DPaKkTHYHEe BUKOHAHHS IEBHUX 00OB’s3KiB a00 3mifiCHEHHS
MIEBHOI MiSITFHOCTI HE CTBOPIOE MiACTaB ISl MPU3HAYEHHS [[HOTO BUAY NoKapaHHs. [Ipu BcTaHOBIEHHI
3a3HaueHUX 0OCTaBUH CyJ 3000B’13aHUH MPU3HAYATH IICH BUJ] TIOKAPAHHSL.

OTxe, MOCTiKyBaHHN BH] MMOKApaHHS SK OCHOBHHUM a0o0 K JOMAaTKOBUI MOXKe OyTH NpHU3HAYEHHH
JIUIIIE y BUTIAJKaX, AKIIO 3JI0YWH OYyB TIOB’A3aHMN 3 MTOCAIOI0, SIKY 00iiiMae BUHHHMN, a00 3 AiSUTHHICTIO,
AKOIO BiH 3aiIMa€ThCsl, & TAKOK BUHHHM MiJ] Yac BUMHEHHS 3JI0YMHY 3aKOHHO 00iiiMaB Ty mocaay abo
3aiiMaBCsl TI€IO AisUTBHICTIO, SIKY BiH BUKOPHCTOBYBAB Ul BUMHEHHS 37104uHy [2, 23; 3,79].

Oxpemo Hi XapakTep 1 CTyIiHb CyCHiIbHOI HeOEe3MeKH 3IO0YMHY, Hi OCOOMCTICTH BUHHOTO HE MOXYTh
OOTpyHTYBaTH HEOOXIHICTh MPU3HAYCHHS 3a3HAUYCHOT0 TIOKapaHHs y BiANOBiAHOMY BUNaKy. Lle 3marHa
3pOOHTH TIIBKHU OB’ I3aHICTh XapaKTepy 3IOUYKMHY 3 T0Ca 0k abo MisuTbHICTIO 0ocobu [26, 366-367].

OTxe, 3arajbHOIO IMiJICTABOI0 MPU3HAYCHHA OyAb-KOTO MOKapaHHSA, Y TOMY YHCI W «030aBIeHHS
mpaBea...», € BYMHEHHS 0C000I0 CYCHUTBHO HEOEe3MeuHOro IisHHS, SKE€ MICTHUTh CKJIaa 3J0YHHY,
nependaueHoro KK, To6To, MicTUTh yci €IEMEHTH CKJIaIy 3JIOUHMHY Ta X 000B’s3KOBI 03HaKHU. Takox
IPaBOBOIO MIiJACTABOIO MAJISl NPU3HAUYEHHS «I030aBIECHHS NpaBa...» SK OCHOBHOTO IIOKAPAaHHS €
000B’s13K0Be TependadeHHsT HOTo B caHKMii cTarTi (caHkmii wactuHU craTTi) OcobmmBoi yactian KK
a0o mpu3HAYeHHS OUTBII M’SKOTO TIOKapaHHsS, HDK MependadeHo 3aKOHOM BiAIMoOBimHO 10 4.1 cT.69
KK. IIpononyetbes BusHauutu y c1.55 KK mpaBoBi migcTaBu A NpU3HAYEHHS MMOKapaHHS y BHII
«11030aBJICHHS IpaBa...» HE JIMIIE K JOJATKOBOTO, ajie I OCHOBHOIO MokapaHHs. B 00ox Bumaakax
MiJICTABM MAaIOTh OYTH €JMHI: 3JI0YMH BYMHCHO 3 BUKOPUCTAHHSM 3ailiMaHOl mocaau abo y 3B’S3Ky i3
3a{HATTSAM TEBHOIO AisUIbHICTIO. OOOB’S3KOBOIO MPABOBOIO YMOBOIO JUISl MPHU3HAYCHHSI MOKapaHHs Y
BUJI «11030aBJICHHS IPaBa...», KOJM BOHO He TepeadadeHe B CaHKINI cTaTTi (CaHKIIl YaCTHHU CTaTTi)
OcobmmBoi wactuan KK, € BU3HaHHS cymoM 3a HeMOXIHBE 30epekeHHS 3a 3aCy/DKCHHM IpaBa
00iliMaTH TEBHI mMocajau abo0 3alMaTUCS TICBHOK [ISUTBHICTIO. AHATI30BaHUN BUJ TOKApaHHS SIK
OCHOBHHH a00 K MOJAaTKOBHI MoOke OyTW TpU3HAUCHHMU JWIIE y BUMAAKaX, SKIIO 3J04YMH OyB
OB’ SI3aHUNA 3 TOCANOI0, SIKy 00ifiMae BUHHHM, a00 3 MisIIBHICTIO, SKOIO BiH 3aiiMa€ThCs, a TaKOX
BUHHUH MiJ] 4aC BYMHEHHS 3JI0YMHY JIACHO 1 3aKOHHO 00iliMaB Ty TOCajy, sIKy BiH BUKOPHCTOBYBAaB
JUTsl BUNHEHHSI 3JI0UMHY, a00 3aiiMaBCs Ti€l0 JISUTBHICTIO, Y 3B’S3KY 3 KOO 0YJI0 BUMHEHO 3JI0YHH.
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